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9:55 a.m

CHAI RPERSON GRI FFI' S:  Good nor ni ng, | adi es
and gentlemen. Let me call to order our 11'" of July
2006 Public Meeting of the Board of Zoni ng Adj ust nents
of the District of Colunbia. My nane is Geoff
Giffis, Chairperson. Joining nme today is the Vice
Chair, Ms. Mller, and M. Etherly. Representing the
Nat i onal Capital Pl anning Comm ssion is M. Mann, who
is not going to be with wus this norning, and
representing the Zoning Commission in the first case
is M. Parsons and we have other rotating Zoning
Comm ssioners which will be present for the
del i beration of the cases as they are call ed.

W have a published order on our
decisions. O course, as you well are aware, this is
our Public Meeting, so all the cases that we have t hat
we will be calling this norning, we have already
hear d. There is no other tine for additional
testinmony fromthe public. This is atine at which we
will, inthe open and before the public, deliberate on
our cases and nake deci si ons accordingly.

Let me just ask that people turn off cell
phones and beepers, at this time, as we are being

transmtted and always transnmitted in the public
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forum The nost inportant, of course, is the Court
Reporter. W are also being broadcast live on the
O fice of Zoning's website.

As | said, we do have the published
agenda. | think we're going to stick fairly close to
it and get through a | arge agenda for this norning.
So we appreci ate everyone's patience and we will break
for lunch sonetine around 5:00. That being said, |et
nme say a very good norning to all those folks with us
this norning, the Ofice of Zoning, M. Bailey, M.
Moy, M. Nyarku is also with us assisting the Board.
We have different OAG nmenbers, Ms. Monroe is with us
on the first case in the norning.

Anything else | need to say? Probably
not . Let's nove right ahead and pardon ne?
Excel |l ent . Wiy don't we call the first case for
deci sion this norning?

MR,  MOY: Yes, sir. Good norning, M.
Chai rman, Menbers of the Board. The first case for
decision is Application 17429 of The Friends of St
Patrick's Episcopal Day School, LLC, pursuant to 11
DCVR 3104.1, for a special exception to allow the
devel opnent of -- well, it was originally published as
19 single-famly detached dwel lings, but the record

notes that the application was anended to allow 18
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single-fam |y detached dwel lings as a theoretical | ot
subdi vision under section 2516, and a specia
exception to construct a private nmiddle and high
school, 440 students and 100 faculty and staff, under
section 206, in the R 1-B District at prem ses 1801
Foxhal | Road, N.W, that's in Square 1346, Lots 825
t hrough 827 or rather | should say 825, 826 and 827.

The school has proposed to be | ocated on
Lot 827. Let's see, on June 13, 2006, the Board
conpl eted public testinony on the application, closed
the record and scheduled its decision on July 11,
2006. The record was open for additional suppl enmental
i nformati on. One, a narrative statement from M
Scott Roser on the proposed storm water runoff
managemnment and that was subnmitted and is in your case
file identified as Exhibit 98. Also, draft findings
of fact and conclusions of law. This was filed by the
appellant and is identified as Exhibit 99.

Wth that, | think staff is going to
conclude its briefing, M. Chairnman.

CHAI RPERSON GRI FFI'S:  CGood.

VICE CHAIR MLLER M. Chairman, | was
unable to attend the full day hearing on this case, so
" mgoing to not participate in the deliberations and

abstain on the order.
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CHAlI RPERSON @RI FFI S: Not to deliberate

and abstai n?

VICE CHAIR M LLER: I'"'m not going to
participate in the deliberations and | wll be
abst ai ni ng.

CHAI RPERSON GRI FFI'S: Okay.

VICE CHAIR MLLER In fact, I will |eave
ri ght now.

CHAI RPERSON GRIFFI'S:  Very well. Thank
you for that. Let's nove right into this then. An
awful | ot of information, obviously, has cone to us on
this case as | would say as an independent school
application does in special exceptions. This is of
particul ar uniqueness as we are all very well-aware
and | think it's critical to address at this point.

There are two real developnment types
happening on the property, although it did cone in
under one application. W had sone substantive
di scussion of the inportance of |ooking at these
uniquely and distinctly, not from the Zoning
Regul ation standpoint, but | think nore from a
procedure one, decision making, and al so procedural
i mpl enent ati on of each.

What does that all nmean? | think let's

breakdown the two pieces in our deliberation and | ook
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at first the subdivision and devel opnment of the
housi ng and the conditions associated with that and
how the Board views that, and then get into the
educational facility and do the sane |ikew se.

Let me open it up to any remarks from
Board Menbers just to set the stage for our
deliberation if there are any. And | would al so ask,
as we did have M. My nention the additional
subni ssions into the record, if we had any comments on

those initially as we have not addressed those in the

public forumpreviously. Wth that, I'll open it up.
Very well. If there is nothing, let's
nove ahead. As | have said, | think it is useful to

get into the substance and the findings of the
devel opnent of the housing on the lot. Although it
was integral to the application, as | said, | think
there is sone critical pieces that we mght want to
take a | ook at.

One of the pieces -- well, let's -- |
woul dn't mind having sone address and M. Parsons
perhaps it goes directly to you and to the |ast

subni ssion of the stormwater managenent and | think

that will open up a little bit of the discussion of
what we will get into in the larger perspective.
COWM SSI ONER PARSONS:  Certainly. | was
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t hi nki ng what we have been through here on Foxhal
Road over the past five years, first, with the Field
School, which is, | guess, around 10 acres, and the
Phillips Estate, which is 16, and this one is about
16.5 or 17, and how nmuch care the Board has taken in
trying to assure the protection of Foundry Branch and
its tributaries in dover Archibald Park

In the Field School, what we did there was
torely on the Park Service's approval of a plan that

was ultimately devel oped, a very cunber sone order that

had all kinds of conditions about the future. In
Phillips, we got nmuch nore specific and specified in
easily understood terns, if you will, 2 cubic feet a
second and it becane what | had hoped to be the

standard in | arge projects of this kind where they are
adj acent to fragile resources.

The response of the applicant here in ny
i nqui ry about 15 years stormevent speaks to the i ssue
of this being a standard in the District for conbi ned
sewers, inplying that, at least the way | read it, the
Phillips' property is a conbined sewer and it's not.
There are no conbined sewers in this section of the
city. And it was we that did that.

So with all that said, | would direct our

attention, if it's appropriate at this tinme, to the
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order that has been produced by the applicant, draft
order, at page 44. And of course, what they have
done, and | agree with this by the way, is to separate
out the conditions for the school from the housing
devel opnent .

As you have said, if sonmebody paints the
house the wong color, is the school |iable? And |
think the way this order is structured separates out
the two. But on page 44, Item No. 12, then it tal ks
about the storm water obligation of the school. And
| would sinply add at the bottomthere where it says
2 cubic feet per second, it would be for the 1, 2 and
15 year stormevents, which has becone the standard in
the State of Maryland and hopefully will in the
District in the near future.

And t hat woul d be required al so on page - -
not required, excuse nme, | would reconmend that it be
i ncl uded on page 47, which addresses the obligationto
the subdivision with the sane |anguage 1, 2 and 15
year stormevents at the end of the first paragraph on
that page. So that's nmy recommendati on on those two
i ssues.

And | have, frankly, nothing but praise
for the way this devel opnment has gone through its

process in working with the coommunities. It's amazing
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how far they cane and it was through a |ot of hard
work as we saw here. And | guess this is the last big
parcel al ong Foxhal |l Road.

CHAI RPERSON GRI FFI'S:  Whew.

COWMM SSI ONER PARSONS: Al t hough sonebody
else mght sell something, but anyway, 1've been
ranbling. Let me stop. Thank you.

CHAI RPERSON CGRI FFI'S:  Not at all. | think
that frames it out very well and I' mnot sure what we
will do with our afternoons if this is the last big
parcel. Wth that being said, | think it frames it
nicely, M. Parsons, and | appreciate you doing that
and | want to pick up on that |ast thought of how well
t his was done.

| think the critical piece in starting
with the nore technical level of the storm water
managenent, to nme, frames the entire issue is howis

this entire parcel dealt wth? And we have the

differing of uses that are |ooked at. One, the
educational, but 2, the housing devel opnent. And
there were sonme, | think, pertinent details to that.

One was the ingress and egress and one once you got
onto the site, how was it dealt with? How were the
t heoretical |ots accessed? Howwere they forned? How

as the site dealt with, the retaining walls, the edges
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and that's all the theoretical |ots.

And again, it's pertinent that it's one
application, but two di fferent sets, because they deal
with different criterions. However, | think the
educational, the school deals with it incredibly well
al so. But focusing on the housing, | think all of the
i ssue, one, with great reliance on the anal ysis of the
Ofice of Planning, but also on the ANC and the
comunity nenbers.

There were critical aspects that were
required and were of great concern. One was a nore
design criteria, a massing, an architectural typol ogy
that woul d match or at | east seam essly integrate into
the area, the traffic of how it was ingressed and
egressed. W had tal ked about whether there were the
possibility of two or nmaybe nore entrances into this
and it was pretty clear that what has been designed
was the nost pertinent and viable option. Havi ng
one, all this put together, | think, again does show
great substantive and creative thought on pullingthis
t oget her.

Wth that, | think we can get right into,
fromthe facts of the case and the presentati on and
al so the requirenments under 2516, the conditions that

address nobst of those, if it's anenable to the other
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Menmbers. And | think the critical one, of course, is
that they would conply with the plans that have been
submtted. And | think that is what shows in evidence
and i s persuasive of conpliance with 2516.

W have had proffered the architectura
agreenents, which wll go to the design and
construction of these houses. W had sone substantive
di scussion on whether it was appropriate for us to
step so far into that elenment, and | believe that the
Board is correctly adopting a condition proffered by
t he applicant, as inplenmenting and conplying with the
architectural agreenments. It is Exhibit No. 87 in our
record.

The storm water nanagenent, which is
Condition 4, from the applicant, M. Parsons has
addressed. M. Etherly, you and | can have further
di scussion or questions on that, if need be. | think
it nmakes sone sense to rely on M. Parsons' expertise
and also in a case previous that we had this
di scussion and I think it's appropriate to nove ahead
with that |anguage, if you agree.

BOARD MEMBER ETHERLY: No obj ection

CHAI RPERSON GRIFFI'S: Okay. Then let's
nove ahead to the fact that we do have also a Tree

Preservation Plan. Also a very substantive, | think,
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aspect to an application of this nature. And it's
kind of one of those that | really |ike, because it's
a benefit to everybody. Meaning, the val ue, whether
it be nonetarily or just visually, the value of what
will be done is enhanced by the retention of sone of
the larger trees in the area and certainly that wll
benefit everyone from those that are developing to
those that are actually going to be the end users.

So that would be a condition as |isted,
No. 5. No. 6 goes to the devel opnent conformng to
theillustrative parkl and edge conditions restrictions
mar ked as Record No. 93. Also, which is, | think, a
pertinent piece it came up, well, it comes up in al
the applications that we have that are adjacent to
ot her uses and certainly parklands and such, and |
think it's appropriate for us also to adopt that in.

Movi ng ahead, and | believe lastly then,
would be -- well, | think that would be it. Unless
there are others? Discussion?

COW SSI ONER  PARSONS: |  would nove
approval with the recomended changes that | proposed
earlier.

BOARD MEMBER ETHERLY: Second it, M.
Chai r.

CHAI RPERSON GRI FFI S: Excel | ent. Very
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well. We do have a nmotion before us. It has been
seconded.

COWMM SSI ONER PARSONS: | shoul d poi nt out,
M. Chairman, that was based on the feeling that this
would be a full order, rather than a summary order,
that they have submtt ed.

CHAI RPERSON GRI FFI'S:  Certainly.

COWMM SSI ONER PARSONS: They submtted two
alternatives, but |I think the full order is --

CHAI RPERSON GRI FFI' S: Right. Yes, | don't
think there would be any difficulty --

COWM SSI ONER PARSONS:  Ckay.

CHAI RPERSON GRI FFI'S: -- inissuing a full
order, especially interns of the timng aspect of the
fact that we have a submi ssion that can be the basis
of which we devel op our order. It should not take
that rmuch tinme to turn it around. Ckay.  Anyt hi ng
el se then? Any other discussions on that first part?

Very well. |f there's nothing further, we
have a notion before us. It has been seconded. |

woul d ask for all those in favor to signify by saying

aye.
ALL: Aye.
CHAI RPERSON GRI FFI S: And opposed?
Abstaining? Very well. Wy don't we record the vote
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inthe first?

MR MOY: Yes. Yes, M. Chairman. On the
first, as you said, the vote is 3-0-1. This was on
the notion of M. Parsons to approve with the anmended
change, seconded by M. Etherly, also in support the
Chair, M. Giffis. And we have Ms. Mller, who is
abst ai ning. She is participating, but abstaining from
vot i ng.

M5. MONRCE: M. Chairman, can | ask a
guestion? |Is this notion to approve the conditions
for the residential portion of this or is it just to
i ncl ude the changes that M. Parsons recomended? |'m
not quite clear. Wat's being approved at t he nonent ?

CHAI RPERSON GRI FFI'S: This i s t he approval
of special exception under 2516.

M5. MONRCE: Gkay. The whol e thing.

CHAI RPERSON GRI FFI' S: Yes.

M5. MONRCE: Ckay.

MR. MOY: And also following, M. Chair,
we have an absentee ballot fromM. Mann, who votes to
approve with conditions as the Board may inpose. So
that would give a final vote of 4-0-1.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. Quite frankly, how we actually issue this, |

don't know yet, but | think it's inportant for us to,
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as | have said, deliberate on all of the factual
el enents that were presented to us. And for ne, it
breaks out fairly easily and appropriately in the way
we have just done it, in terms of that special
exception, which would nove us right into the second.

And that is, of course, under section 206,
which is for the school. And wal king through that, |
think the fact basis that M. Parsons has laid out
also for the storm water, the treatnment of the
property, | think, is the same in terns of the
condition, but also the el enents and the issues. And
| don't think that your comments of the first were
segregated to the first, but inclusive of the second
al so.

That nmeaning, | think it was i npressively
done on how the site is dealt with. One, the larger
portion of the lot at the bottom of the academc
facility that is left open, so that there is actually
a preserved open green space, that starts to frane and
actually add what | think is an excellent buffer
between the two different devel opnents. But as we
have laid out, 206 is pretty, what, succinct, but
overbearing at tinmes in terms of what we need to | ook
at, in ternms of appropriateness for approval of the

speci al excepti on.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

Basically, it can't you know, inpact
negati vely for noise or |ocation or anything el se that
anyone could throw at it. This seens to address al
the issues. Cearly, the elenments of ingress/egress
on Foxhall is of a critical inportance for those that
live nearby, for those that use Foxhall and for those
that are comng and going from the school. The
gueuing area with the driveway that surrounds the
upper school, the mddle school, | think, is
appropriate done. It was laid out for tenporary
parki ng, visitor parking, but also to nake sure that
gueui ng didn't happen on the Foxhall.

Ther e was sone di scussi on that there m ght
be a time on Foxhall Road, we m ght have sonme queui ng
and | think it was appropriately addressed. So
dealing with the traffic elenments, also it goes right
into the parking el enents, putting the anount of bel ow
grade parking. It has clearly been shown that there
i s anpl e parki ng provi ded for the devel opnent of this.

Again, | think one could address all of
the elenents and perhaps even have a successful
speci al exception application before the Board wit hout
having such a well thought out design and site
utilization. And | really think it should be

appl auded what has happened here. And we didn't get
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too far into it, as it isn't our nmain stay of
jurisdiction in |ooking under 206.

But the way that the buildings and the
architectural quality and typol ogy of the buildings,
the way they line Foxhall Road, | think, will be a
huge anmenity to that drive-by and use and basically
t he defining area of this newintersection. Likew se,
as the school drops and utilizes this site
differential and utilizing the open area for sone sort
of anphitheater or green space, | think, is incredibly
intriguing and, in fact, is very appropriate for,
obvi ously, a campus feel.

It also centers, | think, the energy and
the activity, which does several things. One, it
controls the area of activity and noise into the
center of the site, which is appropriate, but | think
it also appropriately defines and gives a space in an
area that, | think, will be quite intriguing and
exciting to be a part of.

The field al so, the larger field, | think,
utilized the grade change incredibly well. W had
some talk about how visitors would get there,
vehi cul ar or pedestrian. | think that was somewhat
clarified. | think there is nore clarification that

can sone as this is actually inplenmented in
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devel opnent and construction howt hat safe pedestrian
passage will be net, be it fromthe surroundi ng area
or just fromthe canpus itself.

Al inall, I think that's all | need to
say right now [|'Il openit upto others if they have
ot her additional coments on it.

COW SSI ONER PARSONS: M. Chairman, |
agree with everything you said. And | was pleased to
note in the draft order that a commtnment has been
made to protect the Northern Dell as open space. You
may recall we tal ked about that at the hearing and the
applicant wasn't sure they <could nake such a
commitment until they talked to their board.
Apparently, that has been acconplished and that's a
proposed condition. So that's good news.

CHAI RPERSON GRI FFI'S:  Excellent. Yes,
woul d absolutely agree. Very well. Let's get to the
condi tions then that have been offered. | would note
that the ANC and also the Ofice of Planning had
conditions that were part of the record and,
obvi ously, we have taken sone tine to go through al
of those. Let nme see if Board Menbers agree. | think
those conditions that have been proffered by the
appl i cant address or, in fact, incorporate all of the

critical and jurisdictional conditions that were
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of fered by the ANC.

| think it's nost appropriate to note the
operating agreenent of which the applicant put

toget her. They have added a Condition No. 7 in their

proposed order that says that they wll fully
i mpl enent and conply wth that. The operating
agreenent, | think, or the Operation Plan, is probably

the nost pertinent piece of evidence in the record
t hat addresses those i ssues and el enents rai sed by t he
comunity and t he ANC.

Anyone disagree with that? Very well

t hen.

COW SSI ONER PARSONS:  No.

CHAI RPERSON GRI FFI S: Let's nmove ahead
then. |'mgoing to wal k down the conditions that have
been proffered. |If there are additional conditions

that need to be or, obviously, others that need to be
made, | think it would be appropriate, too.
Qobviously, nowis the time to make those.

The first that is profferedis "The school
shall construct in accordance with the plans,"” and
marked in the record as Exhibit 94. | think that's
obviously critical and always a first condition. The
second is "The school be constructed in general

accordance with theillustrative plans," also arecord
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in 93 and 96.

And then third, "The nmaxi num student
enroll ment will be 440 students, maximum faculty and
staff is 100." Questions, changes on that?
Excellent. Condition 5 is sonmething M. Parsons did
nmake note of and that's "Northern Dell, it is being
offered as Lot 826 renmining as open space.” 6 is
"The school causing inplenentation of the changes to
the Foxhall Road right away, showing the revised
Foxhal | Road Pl an."

| know | kind of nunbled that, but it ends
with "including the southbound Ileft +turn |ane,
nort hbound ri ght turn | ane to northbound t hrough | anes
and the traffic signal.” | think the wordi ng of that

is appropriate for us to incorporate and adopt that

condi tion. And how is it appropriate? It's
appropriate. Well, I"'mnot fully convinced that it
is. It's that we're asking the school or we're
conditioning the school wll inplenent.

Now, the causing to be inplenented all the
changes on the Foxhall Road right away, my difficulty
is, obviously, that we're conditioning something off
the property line that has to do with the coordination
of other agencies. | think we nay just need to reword

that a little bit, but clearly the intent is there
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that the turn | anes and the reconfi gurati on of Foxhal
is what the school is working on having inplenented.

Does that make sense? Ckay. So | may
j ust change, but certainly the intent is not changing
on that. And 7, "The school should fully inplenment
and conply with the Operations Plan," which we have
t al ked about, Exhibit No. 86. 8 was "The school woul d
full inplenment and conply with the 6 Point Travel
Managenent Pl an or TMP," as we have conme to know t hem
which is Exhibit 1 on the applicant's prehearing
subm ssion. And we have it marked as Exhibit No. 35,
which is actually the entire prehearing subm ssion,
Exhibit 35, so we may want to break that out. | may
make a slight adjustment on that, but | think it's
inportant to have that and the Operations Plan
attached to the order.

9 is "The school would submt its fina
TMP to DDOT and the ANC-3D prior to opening of 1801
Foxhal | Road Canpus." 10 is "The 6 foot sidewal k
bei ng constructed.” 11 is "The school providing the
annual report of the TMP, including a report on the
i nbound peak hour traffic count.” They have indi cated
that they would subnmit that to the BZA, DDOT and the
ANC- 3D.

Let nme just hear comments on that. Ve
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have had that offered before and I don't think we have
ever accepted it to be submitted into the BZA. And |
think it's appropriate that it go to DDOT and ANC- 3D.
And if there are difficulties or if there are
conplications, that the three groups would get
together and figure out where or what shoul d happen
withit.

|*'m not sure what we would do with it if
it was subnmitted into the Ofice of Zoning. Comments
on that?

COWMM SSI ONER PARSONS: Are you suggesti ng
BZA be deleted fromthis?

CHAI RPERSON GRI FFI'S:  That's correct.

COWM SSI ONER PARSONS: | woul d agr ee.

CHAI RPERSON GRI FFI'S:  Ckay. Unless there
is any concern on that? dearly, the avenue for --
well, "Il let that go. 12 is "The school shall
construct a Storm Water Managenent Plan."” W have
di scussed that as it is close to Condition 4 on the
t heoretical |ot subdivisions under section 2516. 13
is "The school conformingtotheillustrative parkland
and condition restrictions.” They have wording of
generally conform | think that gives them -- the
| anguage, | think, is being offered to give sone

limted flexibility to conpliance with Exhibit 93. |
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don't have any difficulty with that unl ess others do.

14 is the last one. W had sonme limted
di scussion onit inthe hearing and it goes to phasing
over the course of seven years. Any discussion on
that? As | recall, and | think |'mcorrect, the point
is how nuch was actually going to be built in the
first couple of phases as in it, obviously, won't be
hal f of all the building, but it would be a building
or two that woul d nake it operabl e and t hen the ot hers
woul d phase into it.

| don't have any difficulty with that,
certainly, over that time period. The fact of the
matter is that they would still have to build to and
in accordance with that which was approved, which is
the plan, the footprint. W have sonme of the
architectural elenments or typology that is addressed
and as that mght change a little bit, | don't think
that fundanentally or substantively woul d change the
approval of this.

| think we have al so built in nechanisns
in terms of the TMP and the other coordination and
reporting. If there were elenents that started to
beconme probl ematic, they woul d probably be able to be
addr essed. So | am supportive of that condition

unl ess there is others that feel differently?
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COWM SSI ONER PARSONS:  No.

CHAI RPERSON GRI FFI S: Excel | ent. Very
well. |Is there anything else on that then?

COW SSI ONER PARSONS:  No.

CHAI RPERSON GRI FFI'S: Ckay. If there's
nothing elseonthat, | thinkit's appropriate to nove
approval of the special exception under 206 t hat woul d
allow for the construction of the mddle and high
school campus for 440 students and 100 faculty/staff
for the property as noted as 1801 Foxhall Road, N W
This is, of course, the Friends of St. Patrick's
Epi scopal Day School, LLC, knowi ng this application as
FOSP, and | would as for a second.

BOARD MEMBER ETHERLY: Second, M. Chair

CHAI RPERSON CGRI FFI'S:  Thank you very much,
M. Etherly. | do appreciate it. | think this is an
excel l ent cul mi nati on and perhaps we were incredibly
bri ef on our deliberation just because of the full ness
of the record here and | think the anobunt and the
productivity of the hearings that we went through in
terms of outlining and addressing all the critica
el enents and also the facts in this case bring us to
this type of deliberation.

| think it is very supportive and agai n as

M. Parsons has opened up saying this is a well done
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application, but nore sothanthat, it's areally well
done devel opnent plan and | certainly | ook forward to
seeing this as it noves forward. Wth that, I'Il open
it up to others.

If there is nothing further then, we do
have a notion before us. It has been seconded. |
woul d ask for all those in favor to signify by saying
aye.

ALL: Aye.

CHAI RPERSON GRI FFI S: And opposed?
Abst ai ning? Very wel | .

MR MOY: Staff would record the vote as
3-0-1. This is on the notion of the Chair, M.
Giffis, to approve under section 206 in this case
with a change in the Condition No. 12 as discussed.
Seconded by M. Etherly, also in support of the notion
is M. Parsons and Ms. M Il er abstaining. W have
al so, as | said previously, a ballot, absentee ball ot
from M. Mann voting to approve, so which would give
a final vote of 4-0-1.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, M. My. Thank you all very much. M.
Parsons, we do appreciate it. | don't believe you
have any ot her cases with us this norning for decision

maki ng, so we bid you a farewell.
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COWMM SSI ONER PARSONS: | hope you're abl e

to break for lunch before 5:00.

CHAI RPERSON GRI FFI' S: Yes, i ndeed, indeed.
What will help us do that as on your way out, if you
see any other Zoning Conm ssioners out there, you
mght invite them now to help us nake further
deci si ons.

COW SSI ONER PARSONS:  All right.

CHAI RPERSON GRI FFI S: That being said,
we're going to wait for the other Menbers to join us,
so that we actually have a quorum when we conti nue
with this. Have a very good day and we will call our
next case as soon as we are joi ned.

(Whereupon, at 10:30 a.m a recess until
10: 32 a.m)

CHAI RPERSON GRI FFI S: | believe we are
back and full. M. My, what | wuld like to do is
just quickly as we have M. Turnbull with us who is
the Zoning Conmm ssioner on one of the cases this
norning, is step out of order a little bit in our
chronol ogy of the agenda and call 17484, and then we
wWill return quickly to the second case listed. And
don't think we would have to disrupt the agenda again
for this norning.

MR, MOY: Yes, sir. Thank you, M.
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Chairman. |In that case, on the table is Application
No. 17484 of SharCon Hospitality of D.C., Inc., on
behal f of Suton, LLC, pursuant to 11 DCMR 3103.2, for
a variance from the maxi num height of buildings
provi si ons under section 840, and a variance fromthe
m ni mum nunber and size of loading berths and
pl atforns under section 2201, to construct a five
story Holiday I nn Express on Parcel A and a five story
Fairfield Inn and Suites on Parcel B in the GM1
District at prem ses 1917 Bl adensburg Road, N E.,
Square 4393, Lots 815 and 821.

On June 20, 2006, the Board conpleted
public testinony on the application, closedthe record
and schedul ed its decision on July 11'" and the Board
request ed suppl enental information. One, well, yes,
was a letter, arecord to be open to receive a letter
from the National Arboretum or the Friends of The
National Arboretum and that is filed and it is in
your case folder identified as Exhibit 34.

And al so and finally, we have suppl enent al
information fromthe applicant which responds to the
Board's request, in your case folder identified as
Exhibit 35. Staff would al so conclude by saying, M.
Chairman, that in the record also is a filing from

DDOT, the Departnment of Transportation. Apparently,
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they had faxed their report to the Board. They had
faxed their report on June 21°, which was a day after
t he hearing of June 20"

O course, the Ofice then received a hard
copy on June 26. So staff would say that that would
be a prelimnary matter if you wanted to accept that
into the record. And staff will conclude at this
poi nt, M. Chairman.

CHAI RPERSON GRI FFI'S:  Very well. Is there
any objection to taking or accepting that into the
record? Not noting any objection, we can do that.
|"msorry, M. My, did you say what exhibit nunber it
was ?

MR MOY: If | didn't, it's Exhibit 33.

CHAI RPERSON GRI FFI' S:  Perfect. Thank you
very nuch. Ckay. Let's nove ahead. M. My had
indicated, | think appropriately and correctly, that
we had asked for additional information that was
subni tted. Qobviously, we're of concern of hearing
fromthe National Arboretum which was the abutting
property to this application. Regretfully, it wasn't
as definitive as one mght have wanted, either in
support or in opposition, but they were affirmatively
nonconmm ttal .

That being said, we can nove ahead wth
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our responsibilities. Putting it into sonme frane,
obviously, we're here for variances. And the
vari ances, | can say general |y speaki ng are support ed,
both from the Ofice of Planning, the surrounding
community and the ANC. There i s one, obviously, issue
of the height, which is under section 840, if I'm
correct, that the O fice of Planni ng has sone concern
and, in fact, did not support.

There was, | thought, a very fruitful
Public Hearing on this starting from the very
begi nning of understanding the site itself and the
grades and what was being proposed. The ot her
addi tional information that we had asked for is how
the grade was going to be dealt with in terns of the
retaining walls and al so clarification of ingress and
egress. And why is that pertinent?

Vell, obviously, it goes to what the
uni queness of the site is, which is twfold as
purported by the applicant. One is the size of it.
The other, however, is how nmuch frontage there is.
How you get in and how you get out. The other aspect
is howit is balanced fromthe FAR al | owable in the C
M1 Zone to that of the |ot occupancy to that of the
use that's being proposed here. Al of which, |

think, are a confluence of elenents that go to the
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uni queness that also rise out of the practical
difficulty.

If we look at it in terns of trying to
achieve as they have purported the full density or
rather the full FAR on this site, it would be near
i npossible and it certainly would not be in the
footprint that would be appropriate for this type of
use, that is of a hotel. Meaning, it would be very
deep. You know, it could be, you know, 100 feet w de
and one story and it would start to fill, but even
then wouldn't fill out the entire FAR

As it's proposed, if | recall and ny notes
are correct, we have a proposed below 1 FAR It's
about a .9. An allowable is 3. Cdearly, we're not
havi ng maj or inpact on that that is controlled by the
Zoni ng Regul ations. That is the building mass i npact
on the surroundi ng areas.

There's a coupl e of other uni que, | think,
aspects that were addressed, but nmaybe not, well, that
| think are strong el ements that were brought up. The
| ocation of this, the intersection, the surrounding
area, which doesn't have so nuch pertinence, but from
the New York Avenue corridor, it lends itself to a
very, what, unique street front line. | thought it

was incredibly informative of the study that was put
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into by the applicant, the rendering. And actually,
| just had it. Onh, yes.

It's Exhibit F of the applicant's
prehearing subm ssion. And it shows how Bl adensburg
Road and t he whol e i ntersection coul d be redone to be,
what | think is coming to be nore of a kind of, an
urban intersection. | nean, a high volune urban, but
certainly nore urban as opposed to what it is now,
which is really, what, a barrage of signage. It kind
of -- well, there it is.

| nteresting photographs that show it.
It's nmuch nore of a, you know, high speed commuter
area, not a lot of identity, not a |ot of real place
maki ng that's happening there. And why is that so
pertinent to this? Well, | think it does speak
directly to the uniqueness and the value of this
corner and this intersection how one addresses that.
And the fact that they don't control the corner, the
actual corner, but rather surroundi ngs of the corner,
whi ch hel ps | ook beyond all the practical difficulties
in ternms of the requested relief as we nove forward.

And the one that | think needs nost
addressed, | nean, certainly the |oading berth, the
platforns, all those have been tal ked about and how we

will have sonme sharing, but also the |ayout of how
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t hese buil dings are going to be served. | think those
are fairly straightforward.

The hei ght conmes down to the issue again
and I woul d go back to all those el enents and the fact
t hat by having to park the required anmount of parking,
you have to provide a certain amount of the surface.
One, from the egress in and out, the second is,
obvi ously, the actual parking spaces. Once you start
| ooki ng at the appropriateness of the footprint of a
hotel or nore of a residential dynam c and program
think you see that it's practically difficult in
conplying with the strict height.

And if this was, | think this would give
much nore concern, starting to break all sorts of
ot her elenents of the regulations. You know, if we
were way out of scale in terns of the all owabl e FAR or
t he | ot occupancy or anything el se of that nature, but
it seens to be fairly straightforward interns of this

one el enent.

| wasn't so persuaded that, let's call it,
the franchise can't do a story less. | understand the
econoni es of doing anything like this. But | think

that the siteitself lends tothe practical difficulty
with the paraneters of the GM1 zoning that support

the variance for the height. You know, what's
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interesting is the surrounding area is a different
zone, but that may not be critical to us, but it
certainly is well worth noting.

That' s enough fromne at this point. 1'1]
open it up to others if they have conments.

VICECHAIR M LLER |I'mlooking at this in
terns of the elements for the variance. | think that
it's a strong case here, that there is a confl uence of
factors that create exceptional conditions for this
property, whereby the strict application of the Zoning
Regul ations would create a practical difficulty upon
the owner. And you touched upon a lot, | think, the
constraints of the property, the footprint in which
they have to build the hotel.

But so | want to address the other
constraints, which I think are unique, and that is
that there is a hotel there now and there has been a
hotel there operating for over 50 years. And over
that tine, we heard testinony at the hearing that
there has been a great change in the industry,
particularly since 1958 where they can't replace the
present hotel, which they characterize as a type of
notel, with the sane kind of structure.

And in order to have a viable hotel, they

have to go to a franchi se type of hotel for this area.
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And t he franchi ses have certai n requirenents that just
could not fit intothe footprints without the variance
relief. And | think they put in alot of testinobny as
to why they had to use a franchise. [It's on New York
Avenue and they needed the reservation system of a
franchi se, that they needed t he nane recognition, that
they can't just put any type of hotel there for it to
be economi cally viabl e.

And because of grade changes and
narrowness of entrance ways and things |like that, they
had to get the height variance. So | think that they
made a very strong case for that. But if we were to
deny the variance, then they woul d not be abl e to have
a hotel use there and they have had a hotel use there
for 50 years. So | think that makes that particul ar
site unique.

And so it seens to nme the practical
difficulty, if the regulations were strictly applied,
woul d be that they would go out of business, that
there woul dn't be allowed to be a hotel there. And OP
seened to be | ooking at the exceptional conditions, |
think, too narromy. | think they were just | ooking
at the topographical conditions saying that well, you
couldn't put a hotel, a franchise like thisinthe C2

Zone anywhere wi thout a vari ance.
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And if that's the case, then | think what
makes this particular site different is that they have
had one there for all these years and as they said,
they were there for the sweat and the pain and they
shoul d be there for the revitalization.

No substantial detrinment to the public was
identified. Hotel use is an allowable use in that
zone. W also heard testinobny that it does serve a
public need for this type of noderately priced hotel.
There was the public benefits of jobs that woul d cone
in with the franchise. The ANC supported the
variance. | recall in the transcript they said they
couldn't understand what OP was trying to protect.

And in fact, OPwas really just asking for
a different type of process, so that maybe t hey shoul d
go for a PUD, but there really wasn't, to ne, any
convi ncing reason why that would be preferable. So
there was no substantial detrinent to adjacent
properti es. | think it was significant that the
Arboretum al though they didn't take a position, they
didindicate inwiting that they were on notice about
t he application and had seen the docunents and didn't
choose to oppose it, in any event.

| think that covers it for ne.

CHAlI RPERSON @RI FFI S: Excel | ent. Thank
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you. And there was testinony in the record about how
this wouldn't be visible fromthe Arboretum | nean

obvi ously, we didn't have any graphi c docunent ati on of
that, but that wasn't refuted whether that's
absol utely definitively correct or not.

One last piece of factual evidence that
was presented is that the fire departnent had required
that the drive aisles be larger than the actual zoning
requi renents. | wasn't sure how that actually fit
into all of the elenents. It obviously fits into the
footprint and that footprint then goes to how well do
you mass it? Meaning, so if it kind of squeezes in,
then it goes up.

But there wasn't the strongest case made
that that was the direct inpact. But | think it does
add to the level of all the factors that are put forth

inthis. Yes?

VICE CHAIR M LLER | just want to say
that | also think that it wasn't a question, | don't
think, of realizing the FAR potential. | think it is

a question of just being able to conply with the

requi renents of the franchise and being able to put a

hotel there that neets the nodern day requirenents.
CHAI RPERSON @RI FFI S: CGood. | think

that's excellent clarification of that fact. | think
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t hat does put into perspective of howwe're | ooki ng at
the entire volume or massing on the site when we
conpare it to the allowable FAR and then the actua
FAR bei ng proposed. But you are absolutely right.
This wasn't about the case being made that | ook we
really got to maxi m ze our FAR

kay. Ohers? Yes, M. Turnbull?

COVMM SSI ONER TURNBULL.: Yes, thank you

M. Chai r nan. | have no problens with granting a
variance on this project. | think that in | ooking at
the project the way it's proposed, | think that the

architecture of the project is fairly benign. These
are ubiquitous structures that in various forns we
have seen all over the country.

| think there is a recognition involved
with these projects and | think as Ms. MIler said,
you know, this site has been a hotel use and that this
is, obviously, an opportunity, |I think it affords an
opportunity, to create an upgrade in hotels, still at
a noderate price for people comng into the area. And
| think that sone of the coments that OP had
regarding the site, | think that this was a creative
function trying to bring hotels, a better use of hotel
into the area. And | think that some of their

concerns are maybe a little bit over the edge.
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And | really don't think that -- | nean,
sone of their concerns about whether the hotels are
sold in the future and creating a physical barrier, |
t hi nk creating a physi cal barrier woul d probably cause
nore of a problemto the whole site in the future.
And | really don't think that, at this point in tine,
that's really an issue.

The other thing, in |ooking at sone of
their conments, the shared | oading, | nmean, they are
sinply asking for a clarification on the plans. I
think that's easily addressed. | don't think that
that's an i ssue and | think that we have gone through
t hat before at the hearing, that that seens to satisfy
t he needs of both hotels. DDOT is okay with that. |
don't think the see an inpact with any -- with that
ki nd of a use.

| guess the only thing that | see that are
maybe i ssues that need to be clarified is OP's concern
about the clarification of the Geat Room the
Breakfast Room and whether these roons constitute a
function roomand as such then woul d need additi onal
parking. |'mnot sure how much of an issue that is or
not. The only thing that | have, and | think when we
tal ked about it in the hearing, and | think they have

satisfied it for the nost part, we had the property
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line issue with the existing gas station to the
nort hwest there.

And | think that we had asked that -- it
sounded at the tinme of the hearing that they were
going to renove the wall totally and we had concerns
about the grading and water retention on their site.
It looks like fromthe site plan that was received on
this, sheet 5 of 6, sort of shows that actually they
were -- well, 5 of 6 shows the overall site plan. But
on, | guess it's -- one of them one of their site
pl ans shows actually that they are putting new walls
in. And then they are al so cutting down the existing
wal | .

So it sounds |like they are still retaining
a retaining wall on the site and then having their
grades neet it and still come back. On sheet 5 of 6,
the only thing that | noticed is that it says off-site
gradi ng easenent required. So that m ght be the only
guestion that we would have to address or whether
that's -- maybe that's not an i ssue for us. But other
than that, | think they have tried to address the
i ssues that we tal ked about.

| think that again it is an appropriate
use for the site and | think that we should grant the

vari ance.
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CHAI RPERSON GRI FFI S: Excel | ent. Vel |

said. Just for clarification, it's affront of those
nunbered sheets. It's actually sheet 2 of 3 site plan
that shows the detail of the retaining walls, the two
portions flanking as new retaining walls, the others
bei ng saw cut and that's an excellent point to bring
up, because | think this is actually what we had
t hought woul d have to happen and now graphically is
bei ng shown.

Li kewi se, in your conment in ternms of the
of f-site gradi ng easenent required, | don't think that
is azoning issue that we need to address. ovi ously,
they will have to deal with that as needed if there
are other approvals or agency reviews required for
that. Very well.

VICE CHAIR MLLER: | just would like to
note that the applicant at the hearing did agree to
provi de an easenment on the property, so the record
could reflect that or the order.

CHAI RPERSON GRI FFI'S:  Provi de a what ?

VICE CHAIR M LLER. An easenent to share
the | oading berths and facilities.

CHAI RPERSON CRI FFI S: Oh, okay. Ri ght .
Good. The other issue M. More brought up was the

fact of the assenbly spaces and | think we addressed
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that to everyone's satisfaction, but we'll hear if
not. The fact that it was an accessory use, it was
t he Breakfast Room and that was part and parcel of
what was being done, that that would not actually
i nvoke additional parking as required in our
regul ations, as the roons do not fit the definition of
what i s bei ng addressed, unl ess there's ot her opinions
on that?

BOARD MEMBER ETHERLY: No, that 1is
correct, M. Chair. It was specifically asked of the
applicant regarding the plans for the usage of that
space and the applicant indicated that it's very
strai ghtforward non-program space.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. Qhers then? Anything else?

VICE CHAIR M LLER: | just want to add
that | think that the applicant really nade an
excel | ent and strong case at the hearing about all the
efforts that they nade to try to conply with the
hei ght requirenents, in particular, and that it just
woul d not work with the requirenents of the franchise
and the constraints of the property.

CHAI RPERSON GRI FFI'S:  Thank you. That's
a very good point. There is two cases on today, as ny

m nd runs through the rest of the agenda, that that
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comment is pertinent for and that is the fact that the
Publ i c Hearing, the case presentationreally pulledit
all together and | think it was very strong, this
bei ng one of them Perhaps |I'll remenber to address
t he other one al so.

But you are absolutely correct. And
that's what | think is so critical about having Public
Hearings on this in order to be able to be able to ask
guestions and get them answered, but also the
addi tional information and how that information is
presented and | think, as you say, it was very
substantive and persuasive Public Hearing on this.

Very well. Is there anything else? Any
other comments? Then | think it's appropriate to
conti nue our deliberation under a notion and | would
nove approval of Application 17484 and that woul d be
the SharCon Hospitality of D.C., Inc. on behalf of
Suton, LLC for the variances fromthe nmaxi num hei ght
of the building provision under 840, and also the
vari ance fromthe mni mum nunber and side of | oading
berth and platforns under section 2201, which would
allow for the construction of the five story Holiday
| nn Express on Parcel A and a five story Fairfield Inn
and Suites on Parcel B, prenm ses 1917 Bl adensburg

Road, N. E., and would ask for a second.
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VICE CHAIR M LLER:  Second.

CHAI RPERSON CGRI FFI'S:  Thank you very much,
Ms. Mller. | think we have addressed all the
el enents and the facts of naking the variance case in
terms of the uniqueness and practical difficulty,
whether it would inpair the intent and integrity of
the Zone Plan or Map and whether it would inpair the
publ i ¢ good.

In terns of the Zone Plan and Map, and |
think that's where we briefly went to in terns of
t al ki ng about the surroundi ng area and t he surroundi ng
zone districts, we have a pocket of a CGM1, which to
me is I'll digress and give a personal opinion of |
woul d have no idea what CGM1 is useful for, in the
city.

Wth that being said, we have a pocket of
CM1 on this, what could be, | think, a very
important and critical gateway entrance corner. The
surroundi ng areas reign from you know, Governnent to
C5 to the CGM2, which allows for a substantial
anount of height. There is an adjacent building,
believe, it is 75 feet high, which was tal ked about,
and al so pictured into it.

Wuld this granting of the additional

limted height variance be detrinental to the Zone
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Plan, with what was actually happening, 1 think,
absol utely not. In fact, that's what | found an
addi ti onal aspect of inportance of the graphic kind of
conprehensi ve or concept plan from DDOT show ng the
fact that this wouldn't, in fact, inpair, but may, in
fact, support that |arger Zone Plan and projected
future l ook or utilization of the area.

And Ms. MIler, | think, raised or really
addr essed sone excel | ent points of howthe public good
is served in the granting of this variance, so it
certainly has not been evidenced that it would in any
way be detrinmental. 1'Il open it up to others. M.
Mller?

VICE CHAIR M LLER: | think we have spent
a lot of time talking about the height variance,
because that was the nost controversial and that OP
opposed it. | just want to cover briefly the variance
for the |oading requirenents. | think that he
exceptional condition is that there is an irregul ar
shape of the property with a steep slope and that
there is limted space for the loading due to the
par ki ng requi renments of the franchi se and our parking
requi renents.

So the practical difficulty is there is

not enough space left to neet the | oadi ng requirenents
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and there is no substantial detrinent, because it was
found t hat those requirenents weren't necessary. They
didn't need such a large space and that it wouldn't
negatively inpact any of the adjacent properties by
having the smaller berth and shari ng.

CHAI RPERSON CRI FFI'S:  Excellent. O hers?
Anything else then? |If there's nothing else, we do
have a notion before us. It has been seconded. |

woul d ask for all those in favor to signify by saying

aye.
ALL: Aye.
CHAI RPERSON GRI FFI S: And opposed?
Abstaining? Very well. Let's record the vote.

MR MOY: Yes, sir, M. Chairman, the
staff would record the vote as 4-0-0. This is on the
notion of the Chairnman to approve the application,
seconded by Ms. MIller, in support of the notion, M.
Etherly and M. Turnbull. W also have an absentee
ballot from M. Mnn, who participated on the
application and his vote is to deny the application,
so that will give a resulting vote of 4-1-0.

CHAI RPERSON GRI FFI' S: Excellent. Is there
any notes on his vote to deny, M. My?

MR MOY: No, sir.

CHAI RPERSON GRI FFI S: No comrent s?
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MR, MOY: No comrents at all.

CHAI RPERSON CRI FFI S: Very well. Not
noting if there -- what was in his mnd, |I think we
can just for the record, what? | wouldn't mnd
addressing what M. Mann's concern is. | perceived
them in the hearing was the adjacent -- the
Arboretumis opinion on this and | imagine, it's

totally ny projection of why he might vote to deny,
but | thinkit's acritical point inavote that isn't
in accordance with the majority of the Board to at
| east put down ny thoughts on what that m ght have
been.

And perhaps it is that it wasn't so
definitive the adjacent Arboretum s opinion or review
of this that naybe rai sed sone concern. Again, that's
totally ny conjecture, but it's an interesting vote
nonet hel ess. Very well. So the final vote is?

MR. MOY: The final vote is 4-1-0. Wuld
the Board care for a full order or a summary order,
sir?

CHAI RPERSON GRI FFI'S: | s t here an opi ni on?
| don't see any reason why we woul dn't wai ve our rul es
and regul ations and issue a summary order on this,
unl ess there's concern fromthe Board Menbers that we

do a full order? Very well. |If there's no concern
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why don't we issue a summary order on this?

MR. MOY: Thank you, sir.

CHAI RPERSON @RI FFI S: Thank you. Why
don't we nove ahead then and call 174772

MR. MOY: Application No. 17477 of Lillian
K.H Audette Revocable Trust, pursuant to 11 DCWR
3103.2, for a variance to permt the location of a
par ki ng space, serving a single-famly dwelling, in
the front yard under subsection 2116.2, in the R 3
District at prenises 2407 37'" Street, NNW, that's in
Square 1300, Lot 327.

On June 6, 2006, the Board convened its
Public Meeting session. After deliberation the Board
decided to reopen the record for additional
i nformation before it could nake its decision on July
11'".  The applicant has filed as requested and that
docurnent is in your case folders identified as Exhibit
31. And with that, that concludes the staff's
briefing, M. Chairman.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, M. My. | do appreciate it. And
let's get into this. As we had asked for little
addi ti onal information, we have received that
information. | think it was critical and to nme sone

of the nost pertinent were the photographs and the
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narrative and t he descri ption of the surroundi ng area,
which | think as | had said in the | ast case, | think
this one was also very persuasive in the Public
Hearing in terms of howthe evi dence was addressed and
pr esent ed.

St eppi ng back, | think we started alittle
bit talking about this, but I will reiterate nyself.
| have a strong visceral reaction when one tal ks about
parking in front of residences. The regul ati ons seem
to be fairly straightforward on it. But then as you
start to look at the specifics and those specifics
| ead you back to the general, you realize that there
are points of which is it appropriate.

In the |l ower residential zones, there are
ones, there are twos where you have | arge residenti al
bui | di ngs and frontages and you have circul ar drives,
you know. This case it's interesting. How do | say?
It shouldn't take as nuch tine and thought as | have
given it, although it set off so nmany different
t houghts and, | think, critical aspects of how we deal
with this particular issue.

What does that nean? It neans thereis a
few cases and | think cases do this, but especially to
nme, that make you |l ook at the city differently or make

you drive around or wal k around and see things that
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you rmay not have noticed specifically. This is one of
t hose. And then how many tines now that | have
counted up and gone down entire stretches of areas
where people are actually parking in front and sone
are very appropriately so, others not so.

But let's get right intothis case and not
take up everyone's time with ny ranblings. The
critical piece to this is the variance from 2116. 2.
Thisisinan R 3 District. The uniqueness of thisis
the fact that this R3 is like a small island. There
is twd, | think, critical wunique and practical
difficulties that arise out of that.

One of the uniqueness is it's surrounded
by the conmercial zone and the commercial uses. The
other is twofold. There is no alley servicing this
structure. And also the di mnished size, rather the
triangl e aspect from W sconsin Avenue to 37'" Street.
Each of those talk to me about access, availability of
i ngress and egress and also availability of parking
when you start |ooking at this. And it was noted
several tinmes through, that this is the only single-
famly in the square and perhaps across the street
al so that does not have the availability of parking.

| believethat the practical difficultyin

conplyingwith this particul ar section has been fairly
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per suasi ve. | don't think, and | think that it is
probably nore so on other cases that we have had
somewhat simlar to this, anyone has been exact, but
that doesn't nmatter. The point being that | think one
could get hung up on how this wouldn't inpair the
integrity of the Zone Plan and Map.

| nmean, how does this not fundanentally
change the zone in which it is located in, the R 3,
and | think this one does not, based on the fact of
i ts uni queness of character, its placenent and t hat of
t he surrounding areas. I'mgoingtolet it go at that
for the nonent and open it up to others for their
comments. Yes?

VICE CHAIR MLLER. Ckay. | don't think
it's too infrequent that an applicant seeks to put a
par ki ng spot on the front yard, because parking is so
difficult in the city. And | think that we,
therefore, need to be very careful, you know, in
identifying a situation as unique or exceptional and
that there are real practical difficulties. And |
think again, in this case, that over the course of
this proceedi ng, the applicant did a very good case in
showing how this particular property does have
exceptional conditions.

And you statedit's theonly single-famly
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dwel I'i ng house on the block w thout parking. So we
don't have a situation where all the neighbors are
going to conme in and say | want to put parking in ny
front yard. And | think it is an unusual situation
where it's | ocated near the convergence of 37'" Street
and Wsconsin Avenue, and it backs up to commercia
property.

The applicant identified that there were
31 commercial uses within a two bl ock radius of the
property and it is only 26 feet fromcomercial uses
to the north on 37'" Street. So there is a strong
dermand fromt he comrerci al properties for parking that
flows onto this street. Oh, | think they also
identified that these conmrercial wuses, the 31
conmerci al uses also don't have their own dedicated
parking. So there is a big demand for parking here.

| was |ooking at the test, you know, it
says that if there are wunique or exceptiona
conditions and that because of that, the strict
application of the Zoning Regul ations would create
practical difficulties upon the owner. So the
practical difficulties that are created for this owner
isinparking. And | don't think you have to read the
regul ation that they can't conply wth our

regul ations, because they can conply wth the
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regul ati ons.

There's no regul ations that require them
to have parking. But | don't think that that's the
way the practical difficulty test is read. | think
the practical difficulty test is read that because of
the strict application of the Zoni ng Regul ati ons, they
are experiencing practical difficulties and | think
they made a case for that. And that there is no
substantial detrinent tothe public, whichis the | ast
test. They are going to have a curb cut that would
remove one spot fromthe public, but the driveway w ||
be creating roomfor two parking spaces. So they may
be taking one car off the public space.

And t hen the ot her aspect of this was the
aesthetics. | was asking the O fice of Planning well,
what do they think the rationale was for this
regul ation? And one of it was aesthetics, that it's
not too attractive usually to have parking in the
front. However, they presented a | andscapi ng pl an and
el evations showing that they were going to partially
screen the parking area with retaining walls, flower
boxes and pl anters.

And if you look at this property in the
context of where it is, which is a transitional area

wi th ot her comnmerci al properties right nearby that, in
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fact, this does not take away fromthe aesthetics of
the area. So | think it does neet that test and the
ANC al so supports this. The nei ghbors support it. So
we didn't get any evidence of any adverse inpacts.

Those are nmy comments for now.

CHAI RPERSON GRI FFI'S:  Excel | ent.

VICE CHAIR M LLER. And OP supports this.

CHAI RPERSON GRI FFI' S: Yes.

VICE CHAIR M LLER They didn't find
anyt hing that would, you know, hurt the integrity of
the Zone Plan or anything of that natter.

CHAI RPERSON CRI FFI S: Very well. And
that's a pertinent point that we're not |ooking at
provi di ng the required parking, but even the | ocation
of parking is addressed in the regul ations and | think
you have addressed that very well. And it's good that
you brought up the fact that the ANC- 3B did support
this application. Ohers?

BOARD MEMBER ETHERLY: Thank you. Thank
you very nmuch, M. Chair. This is a very difficult
case for nme, because | agree wholeheartedly wth
everything that my colleagues have said. The
applicants are endeavoring to address sonething that
is nost certainly nore than just a sinple

i nconveni ence.
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My concern, however, is that 2116.2 is
fairly clear inits terns as it deals with the issue
of residentially zoned areas. This isn't a set of
ci rcunst ances that we see frequently. To the best of
nmy recollection, there has been only one other case
where we have dealt with this issue and the outcone
there was not a favorable one as related to the
property owner.

There i s no | ack of docunentation, bothin
this application and then just generally speaking from
enpirical data that parking is a nightmare in this
city in many, many comunities. And | think the
characteristics that have been highlightedwth regard
to this particular property are sonewhat instructive
in looking at it. But again, | think, 2116.2 is
fairly clear and it was perhaps hel pful to, on behal f
of ny colleague, Ms. Mller, toss that question to
the Ofice of Planning with regard to why this
particular regulation is in place.

| think it does perhaps nmerit a | ook as we
deal with some of our residential communities,
especially those that arein "transitional areas," but
my concern with noving forward favorably on this
application it not so nuch the issue of creating a

precedent that m ght be pursued by others, clearly the
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maj ority of properties inthis particular area al ready
have parking available to them

So I"'mvery clear that there's not going
to be sonme ground swell, if you wll, of other
applications. But 2116.2 is in place for a reason and
| think that reasonis still sonewhat applicable as we
deal with the Zoni ng Regul ati ons and t he i ssue of, as
the Chair indicated at the top of his remarks, | ooking
at cars in front yards. So I'mstill struggling with
that. As we have gone into deliberation, | haven't
necessarily heard anything to sway ne.

Again, that's entirely understanding al
of the steps that the applicant has taken and will
undertake to mtigate any inpacts from an
architectural or | should say nore so an aesthetic
st andpoi nt on the curb cut here. That's where |I'mat,
M. Chair. Thank you.

CHAI RPERSON GRI FFI S: Excel l ent.  Thank
you very nuch. | tend to agree with you that this
may, if we were going in this direction, require a
rel ook at this section of the regulations that go to
| ocation of parking, especially for, as | indicated,
the nost restrictive residential zones, the R 1s, the
R-2s, where we have a larger lot size requirenent.

The R-3s and the R-4s starts getting into the row

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

57

dwel I'i ngs which | think you are raising an interesting
poi nt of concern of what that would do in ternms of
i mpact .

It's not wuncommon that not all Board
Menbers woul d be in conjunction with their viewof the
facts of the case and their deliberation. And | think
it's appropriately so. Very well. Oher coments?
| don't think we need to belabor this any further
then. | think an awful |ot has been addressed. I
think to sunmmarize the |ast pieces, because M.
Etherly and Ms. M|l er both brought it up, we did have
t he addi ti onal subm ssions, which | think are critical
and that is what is being proposed to be constructed
and that is tal king about the location and the size.

One of the pieces also that the agencies

were requesting via condition be the 15 foot, no

|arger than 15 foot curb cut, | think, and that is
showing on the plans. So obviously, this was
positively -- if this was approved, that woul d be one

of the first conditions that it would be built in
accordance with the plans. | think if that could be
even dimnished from 15, it would probably be even
better. But the point being it was only going to take
away |limted street parking and provide for that

private parking.
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O hers? Anything else? Al right. Wy

don't we continue then with deliberation under a
notion? And | would nove approval of Application
17477 of the Lillian K H Audette Revocabl e Trust that
is for the variance to permt the location of a
par ki ng space, which, of course, as we have said, is
different than the required parking space |ocation.
The location of a parking space for a single-famly
dwelling in the front yard subsection 2116.2 at

prem ses 2407 37'" Street, N.W, and | would ask for

a second.

VICE CHAIR M LLER:  Second.

CHAI RPERSON CGRI FFI'S:  Thank you very much,
Ms. MIller. 1'Il openit up for other further factual
statenents, deliberations, concerns, comments? |If
there is nothing further, | believe we should nove
ahead then. W have a notion before us. It has been
seconded. Let me ask for all those in favor to

signify by saying aye.
VICE CHAIR M LLER:  Aye.
CHAI RPERSON GRI FFI'S: Aye.
CHAI RPERSON GRI FFI'S:  And opposed?
BOARD MEMBER ETHERLY: Opposed.
CHAI RPERSON GRI FFI S: Excellent. Thank

you very rmuch. M. My, would you record the vote?
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MR MOY: Yes, sir. Staff would record

the vote as 2-1-0. This is on the notion of the Chair
to approve the application, seconded by Ms. Mller.
M. Etherly is opposed to the notion. W have two
absentee ballots, M. Chairman. One is fromM. Mann
and his vote is to approve the application. And the
second absentee ballot is from M. Hood, who also
partici pated on the case, and his vote is to deny the
application. So that will give a final vote of 3-2-0.

CHAI RPERSON GRI FFI'S:  Very wel | then. The
notion carries.

MR MOY: That's correct, sir.

CHAI RPERSON GRI FFI S: Ckay. Thank you
very much, M. My. Thank you all very nuch. M.
Et herly, excel | ent notes  of coment on the

application. Let's nove ahead then and | think that

we can --
MR MOY: M. Chairnman?
CHAI RPERSON GRI FFI'S: Yes?
MR, MOY: Again, full order, sumary
order?

CHAI RPERSON GRIFFI'S: That's what we're
figuring out here.
MR, MOY: Okay. Al right. [I'msorry.

CHAI RPERSON &Rl FFI S: Ms. Mller had
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i ndi cat ed, perhaps off the record, that appropriate so
we had a proposed order submtted and she is of the
opinion, | won't speak for her, but |I'll say what |
think she just said, and it was an excellent order.
In all seriousness, | think we can issue a full order
on this. It will be expedited and | think it's
appropriate with the vote the way it did on the Board.
W can utilize, obviously, as our basis of the
i ssuance of the order of that which is provided by the
applicant's representation or representative.

So we'll issue a full order on that.

MR. MOY: Very good.

CHAI RPERSON GRI FFI'S:  Good. Anything el se
on this case?

MR MOY: No, sir.

CHAI RPERSON GRI FFI S: Excellent. Thank
you all very much then. Thank you. Have a great day.
Let's nove ahead.

MR MOY: The next case then is
Application No. 17495 of Douglas George Jefferies,
pursuant to 11 DCMVMR 3103.2, for a variance fromthe
pent house setback provisions under subsecti on
400.7(b), a variance fromthe lot area requirenents
under section 401, a variance fromthe | ot occupancy

requi renents under section 403, a variance fromthe

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

61

rear yard requirenments under section 404, a variance
fromthe side yard requirenents under section 405, a
variance from the open court requirenments under
section 406, a variance from the nonconform ng
structure provisions under subsection 2001.3, and
variances from the alley width and alley structure
hei ght provi si ons under subsections 2507. 2 and 2507. 4,
to all owthe conversion of two existing single-famly
dwel lings into one single-famly dwelling in the R 3
District at prem ses 1520 22" Street, N.W, and 2210
Q Street, NW, in Square 2510, Lots 806 and 813.

On June 27, 2006, the Board conpleted
public testinony, closed the record and scheduled its
deci sion on July 11'". The Board requested additional
suppl emental information, primarily the applicant's
closing remarks, to consider anending the advertised
relief to include relief from section 2507.3 and to
address the practical difficulty test of the variance
relief.

That filing was submtted into the record
dated July 6, 2006, identified in your case fol ders as
Exhibit 37 and also a followup to that filing on July
10, 2006, which should be Exhibit No. 38. Bot h of
these two docunents are not tinely, being that the

deadl i ne for submission was July the 5'". And staff
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wi Il conclude here, M. Chairnan.

CHAI RPERSON GRI FFI'S:  Okay. Let ne just
dothis, let's take just a five m nute break, somewhat
substantive on this case, but also, as has just been
noted to ne, that we have a Zoni ng Conm ssi oner that
participated on this case that has sent in other
informati on on other cases and we haven't heard from
t his one.

So we just want to verify that perhaps she
is on her way down, which would be very relevant for
us to continue with her presence or figure out how she
is going to participate. So we'll be back in five
m nut es.

(Whereupon, at 11:21 a.m a recess until
11:56 a. m)

CHAI RPERSON GRIFFI'S:  Very wel | . Let's
reconvene. As we have called the case before us now,
M. My, | believe you have other exhibits that need
to be dealt with at this tine.

MR MOY: Yes, sir, M. Chairman. | would
also like to add for the record that the O fice has
al so recei ved a post heari ng docunent after the hearing
on June 27'" from a neighbor, a letter filed in
support which is in the case record identified as

Exhi bit 36.
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| mention this because the Ofice received
this letter, although the letter was dated June 26'"
whi ch was before the hearing of the 27'", however, the
Ofice actually didn't receive it until June 29'" so
that that woul d be received after the record had been
cl osed.

CHAI RPERSON GRI FFI'S: Okay. | don't see
any reason why we coul dn't open the record and accept
all of the exhibits. At this time | will hear from
others if they have any objections. Not noting any
objections, let's nove ahead. Unfortunately on this
case, we're going to need to postpone our decision
until next week which would be calling for a Speci al
Public Meeting on the 18" of July. We'Il put this on
t he agenda. It will be the only decision for that
day.

It's unfortunate to do this. However, it
is my opinion that we're going to need all five
Menbers participating on this for a full vote and
deli beration. W could not get the fifth Menber here
today. She is unable to join us and we have waited as
| ong as | thought woul d be appropri ate, have connect ed
and it's not going to be possible.

So rather than -- | shoul d apol ogi ze for

delaying all those here for this application this
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norning but, quite frankly, | think this is the nost
expeditious way to continue rather than hold out for
the rest of the day to see if we can possibly get this
t oget her.

That being said, 17495, we wll accept
into the record the filings of the applicant's
representation, Cynthia G ordano of Arnold and Porter,
which is Exhibit 37. We'll also take into the record
Exhi bit 36. W have noted this is the letter of M.
Foley and we will nove this to a Special Public
Meeting. We'll call that at 9:00. It will be prior
to our Public Hearing at 9:30 and, again, this will be
the only decision on that date at that tine.

Very well. Let's nove ahead then and,
again, | apologize for this today. Wth that though,
let's nove ahead to the next case, 17483.

MR. MOY: Yes, sir, Application 17483 of
RLA Redevel opnment Corporation, pursuant to 11 DCWMR
section 3103.2, for variances from the residential
recreation space requirenments under section 773, and
a variance from the loading berth requirenments in
subsection 2201.1, to allow the construction of a new
m xed-use (residential/retail) building in the C2-B
District at prem ses 1414 Bel nont Street, N. W, Square

2660, Lot 235.
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On June 27, 2006 the Board conpleted

public testinony, closed the record and scheduled its
deci sion on July 11'". The Board requested additional
information in the formof clarifying drawi ngs for the
project plans and that filing was submtted after the
deadl ine of July 5'". In fact, that filing the office
received on July 10, 2006 and as shoul d be identified
i n your case folder as Exhibit 34, | believe, and that
is fromthe applicant. And that conpletes the staff's
briefing, M. Chairman.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch. Let's nmove right intoit. Anyone |ike
to open on this? O course, it is for the variance,
as M. My has indicated, for the residential
recreati on space.

W had asked for additional informationin
terms of the articulation of that first floor area as
it related to the availability of open space that
m ght be used for comon recreational activities. The
| oadi ng berth requirenents under 2201.1, | think, were
also articulated in the hearings. Coments?

VICE CHAIR M LLER So is the question
before us whether to waive the rules and allow into
the record the letter of July 10'" which is identified

as Exhibit No. 347
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CHAI RPERSON GRI FFI'S:  No, | thought that

was in the record. M. My, is it not tinmely?

MR MOY: It was untinely because all of
t he submi ssions had a deadline of July the 5'". This
arrived yesterday, July the 10'"

CHAI RPERSON GRI FFI'S: Oh.

MR. MOY: Exhibit No. 34.

CHAI RPERSON CRI FFI S: Comrent s? Any
difficulty in accepting this into the record?

VICE CHAIR M LLER:  No.

CHAI RPERSON GRI FFI S: | don't see any
reason why we wouldn't. Let's nove ahead. Wuld you
like to open with conments?

VICE CHAIR MLLER Ckay. Well, this is
a variance fromthe residential rec requirenents and
the mninmum | oading requirenents. Again, it's a
vari ance test where we're |ooking at uniqueness or
exceptional conditions and then practical difficulties
that woul d ari se for the owner fromconplying strictly
with the regulations and then whether there is any
substantial detriment in granting the variance.

| think that this case, the applicant did
show t hat t here were uni que and excepti onal conditions
that made it difficult to conply with both of these.

The property is bounded on three sides by public
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streets. There are grade changes. There is a 10 foot
grade change on one side and a 20 foot grade change on
anot her . The property has retail, residential and
of fice use and all those have to be on the sides with
street frontages.

There are -- also, 50 percent of the
retail is being offered at an affordable rate and 30
percent of the units are affordable. So there are
certain constraints that they are operating under,
both topographical and, | think, economc. The
practical difficulty is that in accommodating the
residential and the office and the retail and in the
footprint of the property there is not a |ot of space
left for the residential recreation.

They started off before us presenting, |
think, like 1 percent and then when we had the
heari ng, they were able to respond to our concerns and
raise up their residential rec to 3.9 percent. They
showed us the different areas that they were | ooking
at where they could put it or couldn't put it. They
converted eventually after the hearing the courtyard
space fromparking to residential rec.

They are al so using | obby space if they
can't really expand much further on the outside area

or el se they encroach on their | oading area, which is
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al ready condensed. And when they |ooked at the
rooftop there were problens with neeting the 25 feet
dimension that is required under the regs and they
also found that they would interfere with certain
private decks on the roof.

So | was convinced that they put
residential rec space wherever they could doit. Oh,
t he other area we | ooked at was bel ow grade, but nost
of that was devoted to parking and that didn't seem
very appealing for residential rec space anyway to go
down under ground. There wasn't any substantial
detrinent, | don't think, fromnot providing any nore
residential recreation space.

There is private space that 1is a
mtigating factor and | think that the total
recreation space, including private and public, is 9
percent. You know, they are dealing with also being
able to have the affordable units and | think there
were tradeoffs often with this residential rec space.
W | ooked at the tradeoffs of parking, |ike some of
the ANC wanted nore parking and O fice of Planning
said that there was sufficient parking.

And | don't really think that the regs
really as of now provide that we can just say, okay,

like for instance with the courtyard, parking is nore
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desirable so let's just put parking there instead of
residential rec. And so, therefore, that changed from
parking to residential rec. And there is also in the
area additional recreation in wal king distances, the
YMCA and the Boys and Grls C ub.

| think they al so showed with respect to
the |oading, again, that there were topographical
conditions. There is the slope of the alley and they
just didn't have the space for a | arge enough berth,
but they al so nake the case that they did need such a
| arge berth. And | don't believe any substantia
detrinent was presented for the variance from the
| oadi ng, as well, requirenents.

CHAI RPERSON CRI FFI'S:  Excellent. O hers?

BOARD MEMBER ETHERLY: M. Chair, | would
like to associate nyself with the remarks of ny
col | eague, Ms. MIller, regarding her analysis. I
just wanted to confirma couple of things because we
did have sone back and forth at the |ast session on
this particular application, so |l just want to be sure
that 1'mclear in my understanding.

As the project stands now, we are | ooking
at parking in what is or was the courtyard space on
the street level, correct, or we're back to -- we're

recreational space there?
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VICE CHAIR M LLER Yes, recreational

space.

BOARD MEMBER ETHERLY: Terrific. And with
respect to the rooftop recreation, we are still
private recreation space on the rooftop, no common
space there. And, finally, as it relates to the
| oading requirenent, we are |ooking at the |oading
space having the capacity to acconmobdate the
addi tional size vehicle that DDOT had expressed somne
desire to see in the | oading berth, correct?

VICE CHAIR M LLER | don't think so. |I'm
goi ng to doubl e check that, but | don't think so. |
think DDOT raised that in the report and then the
applicant addressed it at the hearing.

CHAlI RPERSON CGRI FFI S: Ri ght . W didn't
hear a response from DDOT.

VICE CHAIR M LLER:  Yes.

CHAI RPERSON GRI FFI'S:  They just indicated
that there mght be sone difficulty and we were
showi ng and | ooki ng at the plans. The applicant was
indicating that that 20 feet 8 inch curb cut was the
appropriate size to get into the delivery bay and the
| oadi ng pl atform

BOARD MEMBER ETHERLY: Ckay.

CHAlI RPERSON @RI FFI S: But there was the
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tal k about the 30 foot di nension. The 20 foot service
vehicle, | believe, which was of sone issue.

BOARD MEMBER ETHERLY: Wl l, again, M.
Chair, with those clarifications in mnd, | just
want ed to ki nd of be clear on ny understandi ng of the
project, but I amvery confortable that the case has
been nore than adequately made with respect to all of
the rel evant variances that are at issue here. And
will also note ny appreciation for the ANC s report in
this regard.

| think the ANC was very helpful and
instructive in ternms of hel ping us wei gh and bal ance,
if you will, this ongoing question that we have now
seen in a nunber of separate applications, the issue
of recreation, private recreation space, and bal anci ng
t hat bet ween  parKki ng, the accessibility and
avai lability of public recreation space in the
surroundi ng conmuni ty.

It's a question that I"msure is going to
come before this body again, but | think the ANC s
testimony was very hel pful as we tried to wei gh that
bal ance. In the absence of getting kind of a
definitive direction fromDDOT, | just felt that that
was very helpful in terns of their oral presentation.

Thank you, M. Chair.
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CHAI RPERSON GRI FFI S: CGood. Thank you

very much. Anything el se?

VICE CHAIR MLLER. Well, | just want to
note I thought it was interesting that the ANCreally
expressed concerns both about not enough residenti al
recreation space and not enough parki ng, you know, and
| guess | was left with the inpression that the
parking was the biggest issue, but that ny
understanding of the regs is that we can't just
substitute parking for residential rec space and that
those regs are being examned by the Zoning
Conmmi ssi on.

CHAI RPERSON GRI FFI S: Good. Anyt hi ng
else? | think it's excellent that our deliberation
focuses on the ANC and the ANC s report because |
think that they really summarize. Al t hough very
succinctly, they summarize ny greatest concern of
this. | think this project specifically had the nost
opportunity to do everything that one would want on
this property.

W tal k about bal ance and how we trade of f
residential rec and parking or other issues, and the
RLA is the applicant here. The RLA owns the property.
They are not in for any l|and basis. So the

flexibility of what can happen here, | think, 1is
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di sappointing i n what we have seen and that fits into
t he uni queness and practical difficulty in ny mnd.

What is the practical difficulty? W have
had a | ot of the kind of buzz phrases thrown at us in
this application, this affordability level and all,
and | think the ANC really was the one that
articulated quite well of look, if you' re going to put
inthe size of the units and | ooking for this specific
popul ation to market to nove in here, aren't they
going to need specific anenities that would relate
directly to that?

Vell, isn't that exactly what this is
supposed to have been addressing? And for us to be
concer ned about the design of a courtyard, because it

didn't nake any sense to have surface parking in an

area that wll be private, but wll be publicly
viewed, will be one of the pieces or the faces of a
proj ect .

To ne, it was incredibly disappointing
that at this level, that is what we woul d have to be
dealing with even to the fact of the matter that we're
looking at a single line in an area that we don't
really know what it is and it's a small 3 foot door.
It's |ike the thought process wasn't there for the big

picture to address all of these pieces.
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And maybe it was premature for themto be
here in ternms of the design and nmaybe we caught too
much on the design. | don't know. GObviously, |I don't
have -- we don't ask for all of the information and at
times just little pieces are given to us. But, you
know, in the big picture of this, it's somewhat
di sappoi nting that we would be -- that we're caught in
this kind of trading back.

| think in other applications that it is
appropriate and in this one it is appropriate to a
certain level, but the anmount that came in gave nme a
big concern. The second is, | think, we're mssing
opportunities here and | think this |large roof area
that we're looking at and just having this private
piece and the rest of it is not even utilized, you
know, sonehow it seens |ike all the el enents were here
to make that happen and | don't see it.

Does that nmean they don't nake the test?
You know, | don't know. It isn't the strongest piece
tome. | think that there is probably better service
to, one, the whole devel opment team in |ooking at
different ways to deal with this and, certainly, the
impact on this area, but | wll |eave that as ny
prelimnary conments and then open it up for further.

The | ast piece of concern | do have for
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t he substance of the elenent is that one of the Board
Menbers did bring it up, which was addressed
definitively by the applicant, but | don't think
persuasively, is whether NCPC review is required on
this application.

And | bring that up. It doesn't have to
do with the pertinence or our review on this, but |
woul d hope that we don't just -- as any application
that we don't just, you know, nove ahead wth
dili gence and not actual factual bearing.

But, Ms. MIler, you had sonething elseto
say?

VICE CHAIR M LLER  Well, | was just going
to say, | nmean, | was al so hoping that they woul d put
residential recreation space, public residential
recreation space, up on the roof because | think that
is an exciting opportunity for residents and it's too
bad if they don't have it.

But | didn't see how that was going to
happen i f they didn't neet the di nension requirenents,
ot her than what you seemto indicate as imgining a
whol e new design and we just can't nake them come up
with a whole new design. So it | ooked |ike the best
t hat they coul d do given the design that was presented

to us.
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CHAlI RPERSON GRI FFI S: What di nensi onal

requi renents woul dn't they nake?

VICE CHAIR M LLER W have a 25 foot
di mensi onal requirenent.

CHAI RPERSON GRI FFI'S:  Uh- huh.

VICE CHAIR M LLER | --

CHAI RPERSON GRI FFI S: They have got a
private deck of 11 feet 11 inches, an area not used of
13 feet and a private deck of 5 feet. So if | add al
that up it's well beyond 25 feet at the m ninmm
di mensi on of where their units are, and that as we go
across it would seemjust on scale if they would have
that again. But even so, | nmean, | guess | go even
beyond that fromthe resident.

| mean, givingrelief fromthe di mensi onal
requirenents | think would be an easier step to do.
| don't think they need it even there, but even if it
wasn't -- even if it was, as we have | ooked at with
other -- | mean, |I'mnot holding this applicant up for
any ot her standards, except those that they cane to us
with. They said, look, this is what we do. W're
providing all these things.

And so on the facts and basis of how they
are organi zed and what they are supposed to be doing

interns of this devel opnent is what | assess themon,
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and the fact that they don't animate the roof,
al though this is supposedly sonme great devel opnent
program for the area and the conmunity, why are we
m ssing that? Wy are the residents of this building,
why is the city not able to utilize that, that
portion.

| mean, obviously, we had the traditional
not being able to access it and the cost of an
elevator and the cost of additional stairs. I
understand, but it wouldn't take a full redesign of
the building or the footprint. | nean, the space is
there. The space is not used. |It's basically thrown
away, you know?

VICE CHAIR M LLER: | guess that then the
other aspect of it was the cost that you were
referring to and the connection to providing
affordable units. That's where | think that the --

CHAI RPERSON GRI FFI'S:  Right.

VICE CHAIR M LLER: -- bal anci ng cones in,
you know?

CHAI RPERSON GRIFFI'S: | totally agree. |
totally agree and especially when you paid a 2005 or
a 2000 land cost, | think that that is -- obviously,
it's part and parcel of what it is to develop and it

does put you into a level. That is what we have seen
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all along 14'" Street, which is a predonminantly area
where we find the residential rec requirenments, or
along the larger corridors and we have private
devel opers.

It seems to ne that the facts of this
matter, there is no land cost here. The RLA is the
applicant, am| correct? Ckay.

VI CE CHAIR M LLER So are you sayi ng t hat
you' re not convinced that there is an econoni c reason
for them not being able to put the recreation on the
r oof ?

CHAI RPERSON @RI FFI S: Yes, not even
remoteness. | think they threw out a dollar anount
of , what, $20,000 or $30,000 if | recall correctly.
It could be $60,000. On a devel opnent of this size,
if that breaks the budget, | think that's what ny
comment was in the hearing, then this isn't a viable
project. But no, | don't think there was a persuasive
pi ece.

| mean, it oftentines is part of the
| arger picture of what we're tal king about of how we
get to the roof, howit sets into the floor plans, how
it disrupts or if there is uniqueness of configuration
and, yes, the overall program the overall cost of it.

But this was presented as sonething totally different.
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This was not presented in their opening
st at enent . This was not hi, good norning, we're
private devel opers and this is our condo project. It
was exactly the opposite. This was the RLA presenting
a project of which was of great community benefit. It
was a public process that was deci ded upon and they
have noved ahead. But then they fall back on,
frankly, the argunents that we hear all the tine.

So they either are differentiated or they
are not and that is where | can't find the bal ance.
| can't find the persuasiveness of what we're | ooki ng
at . | am persuaded by the need for residential
recreation relief. | don't disregard that. [|'mjust
not persuaded that the best effort has been
acconplished here and in ternms of providing the
anenities or utilizing the space that is actually
created by the massing that they are proposing.

And, therefore, | don't see why we can't
or what becones the practical difficulty in reaching
that | evel or an increased |evel.

BOARD MEMBER ETHERLY: well, M. Chair,
with that in mnd |'mnore than happy to perhaps nove
us forward and we can -- | woul d definitely suggest ny
wi |l lingness to continue our di scussi on under the gui se

of a notion and that we can kind of just proceed, keep
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t he day noving forward.

CHAI RPERSON GRI FFI'S:  Excel | ent.

BOARD MEMBER ETHERLY: It would be ny
notion to nove approval of Application No. 17483 of
RLA Redevel opnent Corporation, pursuant to 11 DCWMR
section 3103.2, for variances from the residential
recreation space requirenments under section 773, and
a variance fromthe | oading berth requirenents under
subsection 2201.1, to allow the construction of a new
m x-used residential/retail building in the C2-B
District at prem ses 1414 Bel nont Street, N.W, and |
woul d invite a second.

VICE CHAIR M LLER:  Second.

BOARD MEMBER ETHERLY: Thank you very
much, Ms. MIler. Not torecap ny earlier statenent,
but I will again associate nyself with Ms. Mller's
remarks as it related to the summary of the
appl i cation.

| didfindnyself confortably convinced of
t he appropri ate grounds bei ng present here with regard
to the application and as | look to get my bearings
within the Ofice of Planning's report, again the --
as | recall, we had sone di scussi on where we | ooked at
the roof plan in one of its iterations.

And, as Ms. MIller identified, there were
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a nunber of considerations that | felt were
confortably addressed by the applicant as it related
to sone of their difficulties wth regard to
increasing the residential recreation space usage on
the rooftop, some of which were related to the
| ocation of particular HVAC el enments and equi pnent,
sorme of which were related to the positioning of some
of the other units that are already on the roof and
have residential rec space associated with them

| agree in part that there perhaps could
have been sonmewhat nore aggressive use  of
opportunities here, but | think as we |look at the
overal |l project and, in particul ar, sone of the street
frontage issues that the applicant has to deal with
with regard to accessing the structure, | think all of
that worked to create, again, | felt, a fairly
conpel 1'i ng case for satisfaction of the variance test.

CHAI RPERSON GRI FFI'S:  Good. O hers?

VICE CHAIR MLLER | guess | would say
that, you know, | findit disappointingif there could
be public residential recreation space up on the roof
and there isn't, but | guess based on the evidence
that | sawin the record, it didn't appear to ne that
they could do that and | think that it cuts both ways

with it being the RLA
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| nmean, the fact that they are providing
af fordable units | think does cut into what they have
left to spend in trying to conply with the building
code and put up an elevator, an extra stairway or
things like that to provide recreation space on the
r oof .

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

VICECHAIR M LLER | think | addressed it
earlier.

CHAI RPERSON GRI FFI'S: I ndeed. Good. One
point that we hadn't brought up, and it's probably
appropriate that they didn't bring it up, is one of
t he uni quenesses of the WWVATA tunnel that was cl ose
by. | didn't see that raising any sort of practical
difficulty.

It certainly is a practical difficulty in
sone of the other elenents, as was indicated, and as
they started off the replanning based on the actual
property line that was sonmehow recently discovered.
Facts in the case, obviously, didn't come up in
deliberation and | think there are good reasons for
t hat .

Lastly then, we do have a noti on before us
that is for the approval of the relief, one, the

residential rec and also the |oading berths. The
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| oadi ng I think was obviously -- well, the | oadi ng was
very persuasive and | think that was directly rel ated
to the site orientation and al so the grade and how,
one, the uni queness of that being three sided with an
all ey al so, and then trying to accomodat e sone of the
particularities of the traffic circulation and
bri ngi ng the | oadi ng appropriately in where it should
be. | think it was well -addressed.

And, | astly, nmy comrents, although perhaps
| surprised Board Menbers in ny strongness and
position of being di sappoi nted i n sonme of the el enents
of this, | don't think my disappointment rises to the
| evel of not supporting this notion, because | think
overall, one has to step back and | ook at the bigger
picture of how this all fits into what is being
proposed and what any applicant puts to cone to this
| evel, one, to request relief, but then also in the
| arger picture, what it is to be on schedule to be
proposi ng a devel opment and especially of this size.

One of the pieces that | think is nost
intriguing of this is the m xed-use, as M. Etherly
started to bring up, the m xed-use possibility of this
project and that is the retail. Al so, the different
types of housing product that they are proposing to

put together. Again, those are | think inportant
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aspects to the project, could maybe have been
presented as -- well, | won't go there.

| thinkit's a better scenarioin termns of
ani mating the courtyard as has now been proposed. And
| know that the letter that we have accepted into the
record indicated that they wanted sone flexibility in
ternms of the design and the devel opment of that area
and ot her areas. And | don't think that there is
anything that | have heard fromthe rest of the Board
that would curtail any sort of continued articulation
of areas, as long as it wouldn't inpact that relief
whi ch is sought today.

As | said at the very beginning, | don't
deny the fact that probably sonme relief in residential
recreation would have been needed for relief. The
di sappointnent is howit was all put together, howthe
bal anci ng of it -- whether actually nore parking could
have been provided with different scenarios, | don't
know, and additional residential rec also and how it
was ani mated or even just a private, accomodating t he
private areas m ght well have been served.

There it is. M. Etherly, your notion
Anyt hi ng further?

BOARD MEMBER ETHERLY: Not hi ng further,

M. Chair.
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CHAI RPERSON GRI FFI'S: Okay. |If there is

nothing further, let me ask for all those in favor of
the notion to signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI S: And opposed?
Abstai ning? M. My?

MR MOY: Yes, sir. Staff would record
the vote as 3-0-0. This is on the motion of M.
Etherly to approve the application, seconded by M.
MIller, also in support of the notion, M. Giffis.
M. Chairman, we also have two absentee ballots, one
from M. Mnn and one from M. Mtten, both
participating on the case and both of whom have vot ed
to approve the application. So that would give a
resulting final vote of 5-0-0.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch.

MR MOY: Whuld the Board care or desire
for a sunmary order?

CHAI RPERSON GRI FFI'S:  Board Menbers?

VICE CHAIR M LLER: | think a summary
order woul d be appropri ate.

BOARD MEMBER ETHERLY: No objection, M.
Chair. | think a summary order woul d be appropri ate.

CHAI RPERSON GRI FFI'S:  Very wel | . Let's
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wai ve our rules and regulations and issue a summary
order on this. Thank you very nmuch. Let's nove
ahead.

MR. MOY: The next case i s Application No.
17468- A of the Intervenor's Cross Appeal. This would
be pursuant to 11 DCVR section 3100 and 3101, fromthe
adm ni strative decision of the Zoning Adm ni strator,
Depart ment of Consumer and Regul atory Affairs, to deny
i ssuance of Certificate of COccupancy, to allow the
expansi on of a nonconform ng apartnent building from
three units to six units. The subject property is
|ocated in the HS (H Street Northeast Conmerci al
Overlay)/C-2-A District at prem ses 1123 H Street,
N. E., Square 982, Lot 823.

If the Board wll recall, this cross
appeal is an outgrowth of Appeal No. 17468 of ANC- 6A
whi ch the Board convened in Public Hearing on May 16,
2006 and it was at that time that the Board schedul ed
a Public Hearing for this intervenor's cross appeal
for June 27, 2006, at which point the Board conpl eted
public testinmony and scheduled its decision on July
11",

The Board then requested supplenental
informationinthe form-- fromthe cross appellant to

address the issue of the pre-1958 Certificate of
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Cccupancy, and that filing was submtted to the Ofice
by the cross appellant and is identified in your case
folders as Exhibit 28. So, at this point, the Board
is to act on the nerits of the intervenor's cross
appeal of the ZA's denial to issue a Cof O And that
conpletes the staff's briefing, M. Chairnmn.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch, M. My. | think we can go fairly
expeditiously on this and | think for this reason.
This was factually, legally very clear, | believe
There were two basic issues of this, well three, but
in terms of the substance of the regulations | think
we were | ooking at the fact of, one, whether this was
a conversion and based on that, the second el enent of
t hat conversion, was this a building, an apartnent in
exi stence prior to 1958.

The third i ssue, as | say there are three,
was the estoppel argumnent. | think we can address
t hat subsequently after the substantive deliberation
on this. And it cones down to the matter as we had
started off, and | think it was excellent discourse
both in the presentation of the participants in this
appeal and also in the Board's questioning, the
di scussi on around conver si on.

And, quite frankly, in ny deliberation
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there is definitiveness in terns of how we | ook at
conversions and it comes from the Zoning Commi ssion
Order 211, | believe it was, which direct -- | think
was on point in ternms of addressing the el ement, thank
you very much, for us. And the fact of the matter, as
| read 211 and also our regulations, if one was an
apartnent building, if it was to be made into a condo
or renovated that it was not in any neans a
conversion, but naintained an apartnent buil ding.

Now, the issue inthis particul ar case and
the detail was the fact that we had ol der or rather
not ol d enough Certificate of Occupancies. W had had
them fromthe '60s. W have now subnmitted into the
record in the past final submi ssion not a Certificate
of Qccupancy, but an application for the Certificate
of Cccupancy, which is stanped and si gned approved for
i ssuance and the date on that is 1951.

Noting the difficulty in finding records,
| think this is very adequate in establishing the
preexi sting condition of an apartnent building prior
to 1958, so it comes back in full <circle of,
therefore, in our regulations would this be | ooked on
under 401 as a conversion to an apartnent.

And | would think that the facts of this

case definitively point to fact that it is not a
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conversion and, therefore, would not, under 401 for
the |l ot occupancy/l ot area, be under the constraints
of a 900 square feet apartnment per the lot. OQhers?

VICE CHAIR MLLER | just want to say
think, basically, the appellant alleged that the ZA
erred in denying the Certificate of Cccupancy for two
reasons. One for applying for a 1.3 to this property
and then the other one on the basis of the doctrine of
col |l ateral estoppel, which you basically said.

And | would agree with you that after
listening to the testinony at the hearing, which was
very hel pful, that 401.3 is not applicable, that the
ZA did err inrelying on that provision, because 401. 3
reads "to apply that 900 square foot rule to
conversions to apartment houses,” and the evidence
t hat was presented to us that you nentioned shows t hat
this was an apartnent house. So there couldn't have
been a conversion from an apartment house to an
apartnent house. It would have to be fromsone ot her
type of property.

And the appellant also brought our
attention to 199.1 for definition of apartnment house,
and | believe that reads "three or nore units" and the
evi dence that we have in the record shows that this

property was an apartnment house, that it had three

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

90

units and that it was -- the interior space is being
reconfigured into six, but it still is an apartnent
house to an apartnent house, so that there isn't a
conversion going on and nor is there an enl argenent
goi ng on pursuant to 2002. 5.

So | think that just on the words
t hensel ves in 401.3 that tal ks about conversion to
apartnent house that this is not one and, therefore,
the ZA did err in determning that it was applicabl e.
| woul d al so suggest that we don't need to reach the
i ssue of collateral estoppel, if we decide that the ZA
erred on the interpretation of 401. 3.

CHAI RPERSON GRIFFI'S: |'msorry, say that
again. W don't need to reach the estoppel?

VICE CHAIR M LLER: There were two grounds

al | eged.

CHAI RPERSON GRI FFI'S:  Ri ght.

VICE CHAIR MLLER And if we find on the
first grounds, | don't believe we need to get into the

i ssue of collateral estoppel.

CHAI RPERSON GRI FFI S: Ri ght, agreed.
Good. M. Etherly?

BOARD MEMBER ETHERLY: I"'m in conplete
agreenent, M. Chair, and would be prepared to nove

forward with a notion if the Chair deens it
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appropriate at this tine.

And it would be ny notion to grant BZA
Cross Appeal No. 17468-A, 1124 E Street, N.E. and find
that the Zoning Adm nistrator did err. |'m | ooking
for ny appropriate closing phraseol ogy, but that the
Zoning Administrator did err in his decision to deny
t he i ssuance of Certificate of Occupancy to allowthe
expansi on of a nonconform ng apartnent building from
three units to six units, the subject property of
course located in the CG2-A District at preni ses 1123
H Street, NNE. and | would invite a second.

CHAI RPERSON GRI FFI'S:  Second.

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair. | won't belabor the deliberation
Again, | amin conplete agreenent with the rel evant
| aw here or the interpretation of Zoning Conm ssion
Order No. 211 and all of the renmarks that were nade by
nmy col |l eagues. Thank you.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch. Qher conmments? | believe the |ast
piece on that is just that 211 was -- it's not often
that we have, whether it be a BZA order or a Zoning
Comm ssion order, that is directly on point and it
certainly was and relating to, in fact, the nunber of

units and the expansion of units, and it was also
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uphol di ng the BZA' s decision on two, | believe it was
two, prior decisions that were potentially under
appeal or under appeal.

Very well. Anything further? 1| believe
we have ot her participating nenbers on this that have
subnmitted absentee ballots. M. My, is that correct?
| f they had any comments on that, it woul d probably be
an appropriate time to --

MR. MOY: Yes, sir. | just want to note
for the Board that we have two absentee ballots of two
Menbers who are participating onthis case, and one of
the absentee ballots, one of the Menbers has
substantial comments, so |l would leave it to the Board
whet her you want that read into the record.

CHAI RPERSON GRI FFI'S:  Absol utely.

MR MOY: O discussed or not.

CHAI RPERSON GRI FFI'S:  Let's hear them

MR. MOY: Absolutely. You want to hear

CHAI RPERSON GRI FFI'S: Sure.

MR MOY: (kay. It's --

CHAI RPERSON GRI FFI S: Unl ess they don't
support ny position, then we don't want to hear it.

MR. MOY: No, | pause, because it's rather

lengthy, but I will read it.
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CHAI RPERSON GRIFFIS:  Ch, it is? Ckay.

MR. MOY: (kay. These comments are from
Carol Mtten and it starts with "Explanation of vote
in Appeal No. 17468-A. Nunber one, on the issue of
estoppel, although | can see the nerits of the
property owner's argunent that the District 1is
estopped from withholding the C of O the fact that
courts do not favor estoppel, as the basis for deni al
of the appeal, precludes ne fromvoting to support the
appeal based on estoppel.

Nunmber two, on the issue of merits, there
is no question that the issue being debated is a fine
poi nt of the Zoning Regul ations and that reasonable
peopl e can differ onthe interpretation. The | anguage
of the ordinance is not clear (however precisely one
may choose to read it), but |I think the intent can be
gl eaned from a thorough reading of the text of the
regul ati ons and the Zoni ng Conm ssion Order No. 211

First, there was clearly a genera
intention through the introduction of a m ninum area
requi renent per apartnent tolimt density in the R4
Zone. There was no other intention, that | can think
of, that could be described to the Conmmssion in
creating this particular provision. It speaks to one

of the principal purposes of the Zoning Regul ati ons,
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as expressed in section 101.1(b), 'Prevent undue
concentration of popul ati on and overcrowdi ng of | and."

Second, there was a specific intention of
the Conmi ssion, as articulated in Oder No. 211, to
[imt the nunber of apartnments in the R4 Zone. 'The
proposed amendrment would |imt the nunber of
apartnents based on the area of the | ot which could be
located in a building in an R4 District.' See,
par agr aph nunmber 1 of Order No. 211

The ordi nance was apparently clear on the
applicability of the density Ilimtation on the
conversion fromsingle-fam |y use to apartnent house
use in a pre-1958 dwelling. Later, the focus of O der
No. 211 was on the applicability of the conversion
criteria from some other nultiple dwelling use to
apartnent use. It did not speak to the issue directly
in question in the cross appeal before the Board
which is conversion from one intensity of apartnent
house to anot her.

One can focus, as the property owner has
done, on a narrow readi ng of the termapartnent house
where no distinction is nade as to the nunber of units
as long as there are three or nore. Therefore, inthe
property owner's rendition of the facts, there can

only be a conversion once and any future increased
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intensity of the apartnment house use in the R4 is
intended to be unfettered by any density limtation.

This notion that conversion from one
degree of density of apartnments, in this case three,
to another degree of density of apartnents, in this
case six, is generally what the Conm ssion addressed
in Order No. 211 and the section that it nodified.
Every chance it got to address this issue
specifically, the Comm ssion said, in essence, apply
t he density standard.

O herwi se, as | suggested at one point
during the hearing, an applicant could convert a |l arge
single-famly dwelling to the maxi numnunber of units
permtted by the land area and cone back |ater and
i ncrease the nunber of units without regard to the
| and area, because the second increase in density
woul d not qualify under the property owner's reading
as a conversion. That kind of reasoning is not
supportabl e i n my readi ng of the Zoni ng Regul ati ons as
a whol e.

| think this case is one in which
reasonabl e people can disagree on what the precise
wor di ng of the ordinance nmeans, which is why we have
to ook to the broader context in which the ordi nance

was witten."
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CHAlI RPERSON CGRI FFI'S: What is her vote?

MR. MOY: Oh, you want to hear the vote?
|"m sorry. She voted to deny the cross appeal and
also the vote to deny the cross appeal based on
est oppel .

CHAI RPERSON GRI FFI S: Ckay. Excel | ent.
Excellent. | think we have established that we can
all be reasonabl e people. That being said, it brings
up an interesting point. | don't know if the Board
Menbers want to address that and perhaps not.

Ms. Mtten is articulating |I think what
she did bring up during the hearing and | think
appropriately so, and I think we had time to address
t hose el enents. | believe she did use the exanpl e of,
you know, increasing 100-fold the nunber of units that
m ght be in a building and | take some i ssue with that
interns of thereality if we're tal ki ng about a fixed
square footage, and | think the anal ogy that was used
during the hearing was the conversion, although it
needs to happen once, as it's reconfigured does that
make it a conversion to an apartment building if it's
an apartnment buil di ng?

Soif it'sthree, if it'ssix, if it's 50,
if it's 54. Certainly, | absolutely agree with Ms.

Mtten in terns of density. That is what this is
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trying to regulate as the R-4 doesn't have an FAR
density. It has a height and a | ot occupancy density
and a use allowable in terns of single-fanmly and
flat.

VWat we do have in the R4 is large
apartnent buildings that were built as a matter-of-
right prior to 1958 or as a matter-of-right now with
our regulations. That density | don't think is that
different, if different at all, depending on the
nunber of and types of units that you have with an
exi sting buil ding.

Okay. Anything further then? Do we have
any ot her notes, comments?

MR MOY: No, sir. Well, we have anot her
vote from M. Mann.

CHAI RPERSON GRI FFI'S: Okay. Very well.
| f there's no conments attached to that vote, then why
don't we nove ahead and we do have a notion before us
whi ch has been seconded. | would ask for all those in
favor to signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI S: And opposed?
Abstaining? And M. My will nowrecord the vote.

MR MOY: The staff would record the vote

as 3-0-0 on the nmotion of M. Etherly to grant the
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cross appeal that the ZA did err to deny the C of O
seconded by the Chairman, M. Giffis, alsoin support
of the notion, Ms. Mller.

As | nentioned earlier, we have two
absentee ballots. Carol Mtten has voted to deny the
cross appeal and M. Mann has voted to grant the
appeal, the cross appeal. So that would give a final
resulting vote of 4-1-0.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch. Anything el se?

MR MOY: W do have another, the [ast
case for decision, M. Chairman, and that is a Mtion
for Reconsideration of Application No. 17395-A of
Jemal's Citadel, LLC, pursuant to 11 DCVMR section
3126.

The original application was pursuant to
11 DCMR section 3103.2, for a variance fromthe rear
yard requi renents under section 774, a variance from
the nonconformng structure requirenments under
subsection 2001. 1, a variance fromthe requirenent to
provide a loading berth that is 55 feet deep under
subsection 2201.1 and 2201.6, to allow the
establishment of a mxed-use project including a
grocery store and general offices in the RCC 2-B

District at prem ses 1631 Kal orama Road, N. W, Square
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2572, Lot 36.

On June 26, 2006, the Reed-Cooke
Nei ghbor hood Associ ation party in opposition filed a
notion for reconsideration of the decision and order.
That is in your case folders identified as Exhibit
102. W also have a second filing on June 30, 2006
where the applicant filed a response to the notion for
reconsideration and that is identified in your case
folder as Exhibit 103.

Staff will conclude by saying that the
final order was issued on June 12, 2006. This filing
for a motion for reconsideration was received in the
Ofice of Zoning 14 days from the issuance of the
final order. Wth three days mailing, that woul d make
the filing untinely by one day. And staff will just
conclude at this point, M. Chairnman.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch, M. My. Let's pick that up. Me.
Mller, | believe, is prepared to address the
timeliness on this.

VICE CHAIR M LLER  Yes. | think that the
notion is untinmely. It was submitted 14 days after
t he i ssuance of the order and service on the parties.
Regul ation 3126.2 says that "Any party may file a

notion for reconsideration or a hearing of any
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decision of the Board provided that the notion is
filed with the Director within 10 days fromthe date
of issuance of a final witten order by the Board."

3125. 6 says "For purposes of this chapter,
a deci sion or order shall be and becone final uponits
filing in the record and service upon the parties."”
And there is another provision, 3110.3, which says
"Whenever a party has the right or is required to do
some act within a prescribed period after the service
of a notice or other paper, and the paper or notice is
served upon the party by mail, three days shall be
added to the prescribed period.™

So assuning that this was served by nai l
just to give themthe greatest latitude of tinme here,
they are one day late. M. My is correct.

And | want to say that this is a
jurisdictional regulation and | don't believe that we
have the authority to waive that. W often waive
filing deadlines, but when we're tal king about a tine
when an order becones final, | think that we don't
have waiver authority, that when an order becones
final, that means that other parties can take action,
peopl e can take action on it. They can file their
permts.

It means it's out the door. W no | onger

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

101

have any authority over that order. | think even
oursel ves, we couldn't decide on our own that we
wanted to reconsider, that this limts the Board as
wel | . So, therefore, |1 would suggest that the
appropriate course of action for this Board woul d be
to dism ss on grounds of | ack of jurisdiction because
the notion is untinely.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. So if | understand what you're saying is that
there are certain points in our regul ations of which
we cannot waive our rules, but we have to namintain
adherence to those and one of which is tineliness?

VICE CHAIR MLLER Right. W have got
ot her ones that affect jurisdiction, but basically the
ones that affect jurisdiction.

CHAI RPERSON GRI FFI'S:  Right.

VICE CHAIR M LLER: If we don't have
jurisdiction, we can't act on it.

CHAI RPERSON GRI FFI'S: Right. And when you
say jurisdiction, as | think it was pertinent that you
saidit, is that as we issue an order and it goes out
t he door, there is that certain point, a threshold of
which it's 13 days for us, that we can no | onger bring
it back and obviously it gives great reliance on al

partici pants of our deci sion.
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That is pretty clear and | think it is
very clear in terns of the evidence that this is not
timely. | would add to that, however, as we do and
had read the notions and the submi ssions in, | think
that that is the pertinent point to decide this on.
But | would just nake a side note that | think that it
would fail onits nerits also in that relief fromthe
use provisions of Chapter 14 were not request ed.

Therefore, it wasn't an el ement of relief
requested of the Board to deliberate and deci de on.
And so | don't knowthat it would have much pertinence
for us opening the record for deliberation on an item
that was, in fact, not part and parcel of the actual
application. There it is then.

Anything else? Very well. s there a
noti on?

VICE CHAIR M LLER | would nove that we
di sm ss the notion for reconsideration of Application
No. 17395-A of Jemal's Citadel, LLC, pursuant to 11
DCVR section 3126.

BOARD MEMBER ETHERLY: Seconded, M.
Chai r.

CHAI RPERSON GRI FFI'S:  Thank you. Anyt hi ng
further? Very well. Al those in favor of the notion

signify by saying aye.
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ALL: Aye.

CHAI RPERSON GRI FFI S: And opposed?
Abst ai ni ng?

MR MOY: Staff would record the vote as
3-0-0. Thisis onthe notion of Ms. MIler to dismss
on grounds of jurisdictional grounds, because of the
| ack of tinmeliness, seconded by M. Etherly, also in
support of the notion, M. Giffis.

M. Chairman, we also have two absentee
ballots again, one from M. Mann and one from M.
Jeffries, both of whom have voted to deny or dismss
the notion for reconsideration. So that will give a
resulting final vote of 5-0-0.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch. |s there anything further for the
Board in the norning session?

MR MOY: No, sir.

CHAI RPERSON GRI FFI'S:  Very wel | . Let's
adjourn the norning session and, at the sane tine,
note that it is getting on to alnost 1:00. W wll
reconvene at 2:00 this afternoon.

(Wher eupon, the Public Meeting was
recessed at 12:55 p.m to reconvene at 2:25 p.m this

same day.)
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AF-T-EERNOON S-E-S-S-1-ON
2:25 p.m

CHAI RPERSON GRI FFI'S: Wth that, M. My,
|"m going to dispense with any opening renmarks, but
note to call to order our Public Meting in
continuance from this norning and have you announce
t he one el enent for our address.

MR. MOY: Yes, sir. Thank you very nuch,
M.  Chairnman. This goes to the notion for
Reconsi derati on of Application No. 17395-A of Jemal 's
Ci t adel . | apol ogi ze. The staff has received a
friendly suggestion that to revisit our calculation
and it appears that the 10 day period for receiving
notions for reconsideration plus the three days
mai ling took this particular notion within the in-day
which fell actually on a Sunday.

And accordi ng to section 3110. 2, that when
an action -- when an in-period falls within that
weekend or a holiday, then you go to the next business
day, which in this case was a Monday, which took us to
June 26, which, in this case, fell wthin the
timeliness period.

CHAI RPERSON CGRI FFI S: Excel | ent. Do we
need any ot her announcenent of the case? W can junp

right in?
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MR, MOY: No, | think that's fine.

CHAI RPERSON CRI FFI S: Excel | ent. Good.
It teaches us not to speak without a cal endar in front
of us. That being said, of course, we had dism ssed
this based on tineliness. | think we ought to open
this up for reconsideration on our own notion. M.
Mller?

VICE CHAIR M LLER: | would nove for
reconsi deration of our order.

CHAlI RPERSON GRI FFI'S: So nobved. Is there

a second?
BOARD MEMBER ETHERLY: Second, M. Chair
CHAI RPERSON GRI FFI'S:  Thank you. 1Is there
any discussion? Very well. W have a notion to

reconsider, it has been seconded. All those in favor
signify by saying aye.

ALL: Aye.

CHAI RPERSON CGRI FFI' S:  Opposed? Very wel | .
Ms. Mller?

VICE CHAIR M LLER This nmorning | had
urged that we dismss for lack of jurisdiction and
therefore we really didn't get into a discussion on
the nerits. So | think, at this point, we should
di scuss the nerits of the notion for reconsideration.

CHAI RPERSON QR FFI S: Excel | ent.
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Referring to the nerits, of course, there was a notion
for us to reconsider the order based on the fact that
this was a supermarket that had come in for certain
variances, not attendant to the wuse, but rather
attendant to the | oading and rear yard and part of the
addi tions and reconfigurations. The nmotion, in ny
understanding, to paraphrase it is the fact that use
provisions in Chapter 14 of the Reed-Cooke Overlay
desi gnat e under 1401.1 certain restrictions.

It was asserted that this use would cone

under those restrictions. However, there was no
relief sought fromit. 1'Il turn it back over to you,
Ms. MIler

VICE CHAIR M LLER. Ch, okay. It went to,
right, the selling of alcohol under the Reed-Cooke
Overl ay. | think relief is required. It's not a
matter-of-right. And therefore, they woul d argue t hat
we shoul d have addressed that at the hearing.

However - -

CHAI RPERSON GRI FFI'S: Can | just interrupt
you? Cenerally reading the regulations, you would
indicate that relief would be required for the sal e of
al cohol . It's not an assertion of the application
that relief is required or not required.

VICE CHAIR MLLER Right, right.
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CHAI RPERSON GRI FFI'S:  Ckay.

VICE CHAIR M LLER: No, | think that was
the i ssue and | don't have the regulations in front of
me right now, but that was the generic issue when you
were saying that that wasn't the relief that was
sought .

CHAI RPERSON GRI FFI'S:  Okay. Cood.

VICE CHAIR M LLER: However, | also want
to add that the opposition had filed a notion to the
sane effect after the record was closed at the
hearing. And at our decision neeting, we denied that
notion on grounds that they hadn't presented any good
reason as to why they could not have presented the
evi dence during the hearing.

And so | don't see why we woul dn't reach
the sane result today.

CHAI RPERSON CRI FFI S: Excel | ent.
Comments? That's actually the train of thought that
| hadn't really gone to and | think that's very
pertinent in terns of relying on the record that was
previously established on this. | would tend to
i ncrease that, based on the record, to say that, in
fact, if, and | don't believe and I'm frankly, very
certain that the Board i s not naki ng an assertion that

relief is or is not required, it was required, it was
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not requested.

And if it's not requested, obviously, it
wasn't before us, so how can we bring a notion to
reconsi deration of our decision, based on relief that
actually wasn't requested of wus, and having a
rehearing on that issue of which wasn't part of the
application, woul d be somewhat fruitless or it would,
in fact, be stepping outside of our jurisdiction, |
believe, in asserting to an applicant what relief they
shoul d cone for before us wth.

So that being said, | think on both of
t hose grounds, which are sonewhat simlar, | would
support denying the notion for reconsideration.
O hers? M. Mller?

VICE CHAIR M LLER. They nade one ot her
point and that was that in our witten order, we
didn't address their notion to reopen the record
However, we did address it at the deci sion neeting and
it is in the transcript and we did support our
decision with findings. So | don't think that's
grounds for granting reconsideration either.

CHAI RPERSON CRI FFI'S:  Excellent. O hers?
Anything further? Do we have a notion?

VICE CHAIR M LLER | woul d nove that we

deny the notion for reconsideration.
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BOARD MEMBER ETHERLY: Second it.

CHAI RPERSON &Rl FFI S: Thank you, M.

Et herly. Thank you, MVs. Mller. Furt her
deliberation? There is a notion before us. It has
been seconded. | would ask for all those in favor to

signify by saying aye.

ALL: Aye.
CHAI RPERSON GRI FFI S: And opposed?
Abstaining? Very well. M. My?

MR MOY: Staff would record the vote as
4-0-0 on the nmotion of Ms. MIler to deny the notion
for reconsideration, seconded by M. Etherly. The
staff would like to go back to the absentee ball ot of
M. Mann, who had voted to deny the notion for
reconsi deration as well, so that should give a full
and final vote of 5-0-0.

CHAI RPERSON GRI FFI' S:  Excellent. So t hose
absentee ballots don't have a use extended to them
W can use them over and over again.

MR MOY: There was no limtation there.

CHAI RPERSON GRI FFI'S:  Okay. Just as |ong
as we understand that. |1'mgoing to keep a coupl e of
those on file just in case | need a vote once in a
whi | e. Excel | ent. That being said, is there any

ot her business for the Board in the norning session?
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MR. MOY: That should be definitive for

t oday, sir.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch.

(Wher eupon, the Public Meeting was

concluded at 2:36 p.m)
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